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The Tax Court of the United States 
Docket No. 37318 
A. G. HOMANN, 


Petitioner, 
Wis: 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


1953 


Oct. 2)—-Hearing had before Judge Opper on the 
merits and oral motion of counsel to con- 
solidate with Docket 37319, Granted. Stip- 
ulation of Facts filed; Briefs due 1/4/54; 
Replies due 2/19/54. 


+ * * 
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The Tax Court of the United States 
Docket No. 37319 
ANNA HOMANN, 


Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


¥ * * 


1953 


Oct. 21—Hearing had before Judge Opper on the 
merits and oral motion of counsel to con- 
solidate with Docket 37318, Granted. Stip- 
ulation of Facts filed; Briefs due Jan. 4, 
1954, and Replies due Feb, 19, 1954. 


[Title of Tax Court and Cause. ] 
Docket No. 37318 


SECOND AMENDED PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 


deficiency TT:90D:AAJ, dated July 27, 1951, and 


as a basis of his proceeding alleges as follows: 


1. The petitioner is an individual with principal 
office and residence at Lacey, Washington. The re- 
turn for the period here involved was filed with the 
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collector for the district of Washington at Tacoma. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on July 27, 1951. 


3. The deficiencies as determined by the Com- 
missioner are in income taxes for the calendar vear 
1946 in the amount of $10,148.95, of which approxi- 
mately all of which is in dispute. 


4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 

a. The additions to income of alleged unreported 
range and refrigerator sales in amount of $3109.44, 
and miscellaneous Sunnyside income of $2340.38. 

b. The addition to income of additional gam on 
the sale of houses of $15,793.12. 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

a. The houses were all equipped with refinger- 
ators and ranges. Some occupiers had either a re- 
frigerator or a range, or both, and did not desire 
to purchase or rent unless these items were removed, 
in consequence of which many were removed and 
sold for salvage. The amount of additional income 
assessed from the salvage of the refrigerators is 
$3109.44, which should be taxed at the capital gains 
rate rather than as ordinary income because the 
petitioner was never in the business of selling sec- 
ond-hand ranges and refrigerators. 

b. The furnaces were defective and removed. 
Three hundred twenty-five dollars was realized from 
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this source on July 23, 1946, and on November 8, 
1946, the sum of $350.00, a total of $675.00, one-half 
of which amount should be allocated to the peti- 
tioner but which should he taxed at the capital gains 
rate rather than as ordinary income because the 
petitioner was never in the business of selling sec- 
ond-hand furnaces. The difference between $2340.38 
less $337.50, or $2002.88, is properly taxable as ordi- 
narv income. 

¢. Gain on sale of houses was incorrectly re- 
ported as to amount as there was a realized loss of 
$5342.35 instead of a taxable gain of $10,025.49. The 
sale of houses held primarily for rent comes within 
the scope of section 117 (j) in which a loss would be 
deductible in full and a profit is to be treated as a 
long-term capital gain. 


Wherefore the petitioner prays that this Court 
may hear the proceedings and redetermine the de- 
ficiency due from the petitioner for the year 1946. 


/s/ HARRY ELLSWORTH 
FOSTER, 


/s/ C. L. STICKNEY, 
Counsel for Petitioner. 


Duly verified. 


vs. A.G. Homann and Anna Homann 
EXHIBIT A 


Treasury Department. 
Internal Revenue Service 
Securities Building 
Seattle 1, Washington 


July 27, 1951. 
Office of 
Internal Revenue Agent in Charge, 
Seattle Division. 


IT:90D:AAJ. 


Mr. A. G. Homann, 
Lacey, Washington. 


Dear Mr. Homann: 


You are advised that the determination of your 
income tax lability for the taxable year(s) ended 
December 31, 1946, discloses a deficiency of $£10,- 
148.95 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, Wash- 
ington, D. C., for a redetermination of the deficiency 
or deficiencies. 

Should you not desire to file a petition, vou are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Seattle 
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1, Washington, for the attention of IT:90D:AAJ. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, 


GEO. J. SCHOENEMAN, 


Commissioner ; 


Acting Internal Revenue 
Agent in Charge. 
Enclosures : 
Statement 
Form 1276 
Form of waiver 


AAJ :em 


IT 90D :AA.J 
Statement 
Mr. A. G. Homann 
Lacev, Washington 


Tax Liability for the Taxable Year Ended Deeember 31, 1946 


Deficiency 
TGV Gy eves he oper toe cee Ne $10,148.95 
In making this determination of your income tax liability, 


careful consideration has been given to the report of examina- 
tion dated October 1, 1948: to your protest dated November 2, 


1948: and to the statements made at the conferences held on | 


February 10, April 19, and June 7, 1949; May 18, October 12, | 


and November 13, 1950, and May 21, 1951. 
A copy of this letter and statement has been mailed to your 


| 
i 
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representative, Mr. C. L. Stickney, Security Building, Olympia, 
Washington, in accordance with the authority contained in the 


power ot attorney executed by vou. 


Adjustment to Net Income 


Net inconie as disclosed by return .............. $15,669.80 
Unallowable deductions and additional in- 
come: 
(a) Unreported range and refriger- 
ACE C5 ee $ 3,109.44 
(b) Miscellaneous Sunnyside income 2,340.38 
(c) Gaim on sale of houses ................ 15,793.12 21,242.94 
‘LO cers $36,912.74 
Nontaxable income and additional dedue- 
tions: 
(d) Additional allowable deprecia- 
TRO ce re DAD A Vd 
NG Teo Grenson $34,389.82 


Explanation of Adjustments 


(a) Profit on sale of ranges and refrigerators in the Sunny- 
side housing project in the amount of $6,218.88 was omitted in 
error from the community income reported in the returns of 
you and your wife, Anna Homann. Your community one-half 
of this amount is $3,109.44. 

(b) ‘‘Miscellaneous Sunnyside Income’’ in the amount of 
$4,680.76 was omitted in error from the community income re- 
ported in the returns of vou and your wife, Anna Homann. Your 
community one-half of this amount is $2,340.38. 

(c) It is held that the gain on sale of houses in the Sunny- 
side housing project reported in the community returns of you 
and vour wite, Anna Homann, in the amount of $10,025.49, was 
understated in the amount of $31,586.23, of which your com- 
munity one-half is $15,793.12. The computation of reportable 
gain on the sale of these houses, as shown on the returns of you 
and your wife, is held to be incorrect m that : 


(1) Depreciation allowed or allowable for 1945 and 1946 
was not deducted from your basis in the houses sold. 


(2) You deducted all of your remaining cost to December 
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31, 1946, in the housing projeet although your reeords show 
that two of the houses were sold in 1947 and not 1946. 


(3) It is held that these houses were held primarily for sale 
in the ordinary course of your trade or business. 


This adjustment of $31,586.23 is eomputed as set forth below: 


Reported 

Per Returns As Adjusted 
Sale priee of houses .....................-0----.--- $453,659.98 $453,659.98 
Tess SGN Pense Ol sales 25s... 18,310.75 18,310.75 
Net amount realized on sales ..........0...- $435,349.23 $435,349.23 
Cost ol Houses SO) di eee. -ccectelece2 ee 415,298.25 
Adjusted basis of houses sold ................ SHE (et o3 
1 2410984 Reunion ca er ee ARNE $ 20,050.98 $ 41,611.72 
Long-term eapital gain, 50% ................ $ 10,025.49 
As adjusted, ordinary ineome .............. $ 41,611.72 
Messt Tout Lepore .c:2.:.2.2.2ccte-essee 10,025.49 
Undetcstacement 0: profit 22. = $ 31,586.23 
*Construetion eosts per return ...........- $415.298 25 


Less: Cost of 2 houses sold in 1947 ....$ 12,037.64 
Depreciation allowed or allow- 
able, 1946 and 1945, on houses 


Sl Cleeibigal JG: 2 teams So nace: 9,523.10 ¢ 21,560.74 
$393,737.51 
+Unadjusted basis of 69 houses and 
lots unsold atly-3-t0 2.2.4... 2. $415,298.25 
Less: Costs not subjeet to depreeia- 
tion : 
Mig ee eee $19,453.86 
Cost of clearing 
HC ai en 6,146.93 


Trees, shrubbery 
and landseaping 2,713.99 $ 28,314.78 


Less: Non-depreeiable cost of 
16 houses sold in 1945 @ 
$332 O00 eaelngee. ccc ccs8 5,312.00 $ 23,002.78 
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Reported 
Per Returns As Adjusted 


Basis, unadjusted, of 69 houses 

unsold at 12-31-45 .................. $392,295.47 
Depreciation allowed on 69 

houses in 1945 at 214% per 

year, estimated at an average 

of 6 months after date of 


Mp) ans $ 4,903.69 
Less. Depreciation on 2 houses 
SCLC 6) 7 aes aae 142.14 $ 4,761.55 


Depreciation allowable in 1946, 
estimated at an average of 6 
months from Jan. 1 to dates 
Ot Gh® 4 ee 4,761.55 


Depreciation allowable on 
houses sold in 1945 2.022220... $ 9,523.10 


(d) Depreciation allowable in 1946 on Sunnyside housing 
project units, not claimed as deduction in the returns of vou and 
your wife, Anna Homann, is computed as follows: 


Depreciation on 69 houses at 214% at an average of 6 


AVOUT RASHSIOAV IN DOVE ......-.----..2--0..c-cecccesecnescecesnccesecasoees $4,903.69 
Plus: Depreciation for an additional 6 months on 2 

OU Se MOCMIPINL OS ( ....... ceesesceceecaecesestbasucsesiaeeacencene 142.14 

Total depreciation allowable in 1946, not claimed .......... $5,045.83 


_ Your community one-half of this additional deduction is 
2022.92. 
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Computation of Tax 


[yeu iicomeriayusvcd ......... eee... eee $34,589.82 
Minus: Exeess of net long-term capital 
gain over net short-term capital 


LOSS ier ae hen en 127.50 
Ordinary wet icone 2 ee ee $34,262.32 
Piece th MEP Ii Oise csc ee ee 1,500.00 
Normal] tax and surtax net ineome ............ $o2, (02.32 


Tentative income tax on $32,762.32 -.......... 
es See 0G eG WOW: eter ee... 


VE Po TET Og ng eee Maren net Oe sn 
Plus: 50% of excess of net long-term ¢api- 
tal gain over net short-term capital 
|S Sie saree nn enone nMOS PRE 


TES eerG ya °c] 1110711 en ne ee cen 


Income tax liability disclosed by return, 
Original Aecount No. 6300045 ................ 


Weelency iheimeome tax 2... tae: 


Lodged February 1, 1954. 
Filed Mareh 2, 1954, T.C.U.S. 


[Title of Tax Court and Cause. ] 


Commissioner of Internal Revenue 


$14,955.51 
747.78 


$14,207.73 


$14,271.48 
4,122.53 


’ 


$10,148.95 


ANSWER TO SECOND AMENDED PETITION 


Comes Now the Commissioner of Internal Rev- 
enue, by his attorney, Daniel A. Taylor, Chief Coun- 
sel, Internal Revenue Service, and for answer to 
second amended petition filed herein, admits and 


denies as follows: 


1. Admits the allegations contained in paragraph 


1 of the second amended petition. 
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2. Admits the allegations contained in paragraph 
2 of the second amended petition. 


3. Admits the allegations contained in paragraph 
3 of the second amended petition. 


4. Denies that he erred in his determination of 
the deficiency in income tax as shown by the notice 
of deficienev from which the appeal is taken. Spe- 
cifically denies that he erred in the manner and 
form as alleged in paragraph 4(a) and (b) of the 
second amended petition. 


5. (a) Admits that the amount of additional m- 
come is $3,109.44. Denies the remaining allegations 
contained in paragraph 5(a) of the second amended 
petition. 

(hb) Admits that $2,002.88 is properly taxable as 
ordinary income. Denies the remaining allegations 
contained in paragraph 5(b) of the second amended 
petition. 

(ec) Denies theallegations contained in paragraph 
5(e) of the second amended petition. 


6. Denies generally and specifically each and 
every material allegation contained in the second 
amended petition not hereinbefore specifically ad- 
mitted, qualified or denied. 


Wherefore, it is prayed that petitioner’s appeal 
be denied and that the Commissioner’s determina- 
tion be approved. 


/s/ DANIEL A. TAYLOR, 
Chief Counsel, Internal Rev- 
enue Service. 
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Of Counsel: 
MELVIN L. SEARS, 
Regional Counsel; 


FRANCIS J. BUTLER, 
Attorney, Internal Revenue 
Service. 


Filed April 30, 1954, T.C.U.S. 
Served May 3, 1954. 


[Title of Tax Court and Cause. ] 
Docket Nos. 37318 and 57319 


MEMORANDUM FINDINGS OF 
FACT AND OPINION 


Opper, Judge: 


Respondent determined deficiencies in the income 
taxes of petitioners A. G. Homann and Anna 
Homann in the amounts of $10,148.95 and $10,- 
457.70, respectively, for the taxable vear 1946. The 
questions to be decided are (1) whether gain real- 
ized from the sale of certain houses during the year 
in controversy should be treated as capital gain 
rather than ordinary income; (2) if those houses 
were property used in a trade or business, whether 
their basis should be reduced by the amount of de- 
preciation allowed or allowable thereon; and (3) 
whether petitioners omitted from their tax returns 
for the year in controversy eertam gain realized | 
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from the sale of furnaces, ranges and refrigerators. 
An amount received in connection with a construc- 
tion contract is not now contested by petitioners as 
being taxable as ordinary income in the vear 1946. 


Findings of Fact 


Some of the facts have been stipulated and are 
found accordingly. 

A. G. Homann, hereinafter called petitioner, and 
Anna Homann, his wife, resided in Olympia, Wash- 
ington, a community property state, at all times 
material herein. They filed separate income tax re- 
turns for the years 1945, 1946 and 1947 with the 
eollector for the district of Washington. 

Petitioner is a general contractor in Olympia, 
Washington. At the present time he maintains his 
office in Lacey, Washington, which is about 4 miles 
east of Olympia, Washington. Petitioner has been 
engaged in the general contracting business for 30 
years, and is a member of the Associated General 
Contractors of America. 

Petitioner’s contracting business is conducted by 
him, individually, under the name of A. G. Homann, 
General Contractor. No one else has any proprietary 
interest in his business. 

During World War I, petitioner worked on war 
projects. Some time prior to July, 1944, the Han- 
ford Engineering Works, hereinafter sometimes 
ealled Hanford, requested that 100 single-dwelling 
homes be built to house 100 of its employees. Peti- 
tioner first learned about the proposed project from 
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some friends at the Seattle regional office of the 
Federal Housing Authority, hereinafter referred to 
as F. H. A. After finding out about the project, 
petitioner went to Sunnyside, Washington, and 
talked to a committee which had been formed to 
promote the construction of such houses. 

After investigating what he had heard, petitioner 
agreed to proceed with the construction of the 
houses. In or about July, 1944, petitioner started 
construction on 85 single-dwelling houses im Sunny- 
side, Washington. Another contractor in Sunnyside 
built the remaining 15 houses desired by Hanford. 

Petitioner constructed his houses on a tract of 
land which he purchased, replatted and recorded 
as Homann’s Addition to Sunnyside. At Jeast 100 
lots were purchased. F. H. A. required that the lot 
for each house be not less than 60 feet. wide. Peti- 
tioner’s plat was submitted to F. H. A. and the 
houses were all approved by that agency. F. H. A. 
places a ceiling on borrowing in connection with its 
authorized projects. 

When petitioner first Jearned about the project 
he was told that he could rent or sell only to Han- 
ford employees. Early in the spring of 1945 Colonel 
Mathias, who was in charge of Hanford, advised. 
petitioners’ representative, Beckwith, without pre- 
vious warning, that the Hanford employees were to 
be moved to Oak Ridge, Tennessee, and that henee- 
forth there would be no Hanford employees avail- 
able to oceupy the houses. 
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None of the houses were ever rented or sold to 
Hanford employees. 

The houses were completed in the spring of 1945. 
Lawns and shrubs were put in later when the 
ground was dry enough to work. 

In order to finance this project, petitioner had 
borrowed about $450,000 through Sherrill and 
Roberts, the lending agenev for the project. Peti- 
tioner paid approximately $20,000 for the land and 
his own investment in the project fluctuated between 
$20,000 and £60,000. The amount paid by petitioner 
for the land and the labor met the minimum require- 
ments necessary to obtain this loan. In May, 1944, 
petitioner also borrowed $45,000 from the National 
Bank of Commerce in Olympia, Washington. 

The restrictions on renting and selling solely to 
the Hanford employees not being effective, peti- 
tioner conducted a radio campaign over Station 
KIT in Yakima, Washington. This program lasted 
for 2 months and consisted of spot announcements. 
It was handled by Beckwith and petitioner approved 
the plan. All of the houses were rented in 1945, be- 
fore any sales were consummated. 

Petitioner rented the houses on a month-to-month 
basis. There were no written leases. There were 
several oral agreements entered into whereby rent 
would be credited to the purchase price. These agree- 
ments amounted to a rental arrangement with an 
option to buy. All tenants who wanted to buy could 

ave this arrangement. 

H. H. A. restrictions through the latter part of 
1945 allowed up to 20 per cent of its authorized 
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housing to be sold. The balance had to be rented. 
Sixteen of petitioner’s houses, approximately 20 per 
cent, were sold in 1945. Sixty-eight of the houses 
were sold in 1946, after removal of al] F. H. A. 
restrictions on percentage of sales. Only 1 house 
remained unsold at the end of 1946. This house, the 
one occupied by Beckwith as an officer, was sold in 
1947, and a commission of $300 was paid on the sale. 
All of the houses were sold to individuals. Each 
purchaser refinanced his purchase, and the proceeds 
of his mortgage were used to retire the original 
mortgage loan. Sales were negotiated continuously 
throughout the vears material herein, beginning in 
April, 1945. The sales were closed in groups at 
irregular intervals beeause the lending agencies 
which refinanced the purehases would not process 
individual mortgage loans, but required petitioner 
to wait until a group could be accumulated. 

At all times material herein, the houses were 
under rent control. This restriction did not change 
by reason of the removal of the Hanford plant and 
the elimination of restrictions on public rental. 

Petitioner has never built any houses on his own 
account which were sold to others except the houses 
in controversy herem. He has never had a real estate 
broker’s license. He had never previously built 
houses on his own aecount for rental purposes. 

Horace Miller was a real estate agent in the town 
of Sunnyside during all vears material herem, and 
served as petitioner’s agent in the handling of 
money transactions. Miller was not the only real | 
estate agent in Sunnyside. Miller was to get a 5 per 
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cent. commission for collecting and transmitting 
rents to petitioner and a 214 per cent commission 
on the sale of the houses. He always had authority 
to sel] the houses if he found a buyer. 

Miller took a deposit on the sale of a house in 
September, 1944. Miller had reason to believe that 
he was acting in petitioner's behalf. 

Petitioner reported the gain realized on the sale 
of the 16 houses sold in 1945 as short-term capital 
gain. Petitioner had been in doubt as to whether 
those houses had been held for the 6 months neces- 
sary to qualify for capital gains treatment. Those 
houses were all sold to people who purchased with- 
out solicitation. 

Sales of the 68 houses sold in 1946 were made to 
people who came in to purchase voluntarily. No 
‘‘for sale’’ signs were ever displayed on any of the 
houses, and sneh advertisements were not carried 
in the newspaper. 

The town of Sunnyside doubled in population 
during the period in controversy and petitioner’s 
houses were selling without difficulty. At this time 
veterans of World War II were coming back and 
wanted homes. Most of the houses were sold to re- 
turning veterans. It was not necessary to put ‘‘for 
sale’’ signs up or to conduct a selling campaign. 

Miller kept separate account of the income from 
rentals and the income from sales after August 1, 


1945. 


In 1945, petitioner had started the construction 


of a cannery building in Olympia on a fixed fee 


basis for the Midfield Packers, a co-partnership, 
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pursuant to an oral contract. The estimated cost of 
that building was in excess of $200,000. Himancial 
difficulties enveloped the Midfield Packers in the 
fall of 1945 at which time petitioner had invested 
between $50,000 and $60,000 in the building. Peti- 
tioners filed a hen and instituted suit to foreclose it. 
The building was only partially constructed at that 
time. A foreclosure decree was entered and ap- 
pealed to the Supreme Court of the State of Wash- 
ington. Judgment of foreclosure was entered Sep- 
tember 9, 1949, and upheld on appeal March 9, 1951. 
Petitioner subsequently completed the buildine at 
an additional cost of approximately $96,000. 

At the time of the hearing herein, petitioner still 
owned this building. The first floor was rented to the 
Olympia Brewing Company at a monthly rental of 
$1,250, and the upper floor was rented to the State 
of Washington at a monthly rental of $450. 

Petitioner did not know how much activity was 
earried on by Miller in selling his 85 houses. Pett- 
tioner’s superintendent did not know how mueh 
sales activity was carried on by Muller. 

Beekwith was employed by petitioner from 1941 
until 1949 as an assistant and in this capacity he had 
charge of the houses and looked for prospective new 
business. He was the only employee retained per- 
manently and he lived in one of the houses which 
served as his office. Beekwith received a weekly 
wage. 

The houses were relatively new when they were 
sold and few repairs were neeessary in order to im- 
prove the marketability. 
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After the houses were completed petitioner went 
to the project no more than onee every 4 or 5 months. 

The total cost of the 85 houses, according to the 
Sunnyside books, was $515,539.82. Petitioner 
charged off $94,133.57 on the 1945 income tax return 
and $415,298.25 on the 1946 income tax return. On 
his 1946 income tax return, petitioner also charged 
off the amount of $18,310.75 under the heading of 
expenses of sale and cost of improvements subse- 
quent to acquisition. 

In petitioner’s 1945 individual income tax return 
the sales of the houses were listed under a sehedule 
entitled short-term capital assets. Under the head- 
ing of ‘‘date acquired’”’ the houses were listed as 
having been acquired July 1, 1945. Under the head- 
ing, ‘“‘date sold,’’ 15 of the houses were listed as 
having been sold September 1, 1945, and one house 
was listed as having been sold August 1, 1945. The 
respective gain on the sale of these houses in the 
amount of $10,306.48 was included in income as net 
short-term capital gain. On a schedule attached to 
petitioner’s 1945 income tax return the cost of the 
Sunnyside houses was shown at $500,533.57 (s4 
houses at $5,890 each and 1 house at $5,773.57). 

On petitioner’s 1946 individual income tax return 
the gain on the sale of the 68 houses was included 
under long-term capital gains and losses with the 
date sold being listed as October through December, 
1946. 

In 1945, petitioner’s income from rents was 
$4,892.85. His income from sales of the houses was 
$10,306.48. Rental expenses totaled $9,606.53. Fix- 
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penses included interest, taxes, Insurance and utili- 
ties, but nothing for depreciation or salary to Beck- 
with. 

Tn 1946, the income from rents showed a loss of 
*1,034.25. Repairs were deducted in the amount of 
#14,828.98 and other expenses totaled $2,454.36. In- 
come from sales in that year was $20,050.98. 

The houses were originally equipped with refrig- 
erators and ranges. Some occupiers owned their own 
refrigerators or ranges and did not desire to pur- 
chase or rent a house unless these items were re- 
moved. Many were removed and sold for salvage 
value. Petitioner realized $6,218.88 from the salvage 
of the refrigerators. Petitioners were never in the 
business of selling second-hand ranges and refriger- 
ators. 

Some furnaces were defective and removed. $325 
was realized from their partial disposition on July 
23, 1946. On November 8, 1946, the sum of $350 was 
realized therefrom. Petitioners were never in the 
business of selling second-hand furnaces. 

The houses which petitioner sold in the taxable 
vear 1946 were held primarily for sale to customers 
in the erdinary course of petitioner’s husmess. 


Opinion 
ile 


Such elements as serve to distinguish Mauldin y. 
Commissioner (C. A. 10), 195 F. 2d 714, and Roll- 
ingwood Corp. v. Commissioner (C. A. 9), 190 F. 
2d 268, on the one hand from Victory Housing No. 
2 vy. Commissioner (C. A. 10), 205 F. 2d 371, and 
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MeGah v. Commissioner (C, A. 9), 210 I*. 24 769, on 
the other preponderate in requiring that the factual 
question, see Rubino vy. Commissioner (C. A. 9), 186 
FE. 2d 304, certiorari denied 342 U.S. 814, be deter- 
mined in respondent’s favor. Our ultimate finding 
accordingly disposes of the primary issue. 

Unhke the situation in MeGah v. Commissioner, 
supra, the original purpose for which the houses in 
controversy were to be erected was frustrated before 
the operation really began. The evidence shows that 
petitioner could not have constructed the houses for 
rent to the employees of Hanford Engineering 
Works because the war plant in which they were 
to be employed had already been located elsewhere. 
On the contrary, even before it was built, one house 
was tentatively sold in 1944 from the plans. In the 
years 1945 and 1946 an almost uninterrupted sue- 
eession of sales! took place; so that bv the end of 
1946 but one house remained and that was sold in 
the following vear. Unhke Victory Housing none 
were retained for rental when restrictions expired. 
It is true that the houses were rented upon comple- 
tion but the tenancies were from month-to-month 
and the evidence shows that some imeluded an en- 


'Petitioner testified that his working capital was 
frozen in the fall of 1945 and that he could not 
obtain further bank credit. In spite of this he makes 
much of the fact that throughout the year 1946 his 
salable assets upon which all selling restrictions had 
been removed were not in any way being pressed as 
a source of capital funds. We find it so difficult to 
reconcile these two statements that we have omitted 
any finding of fact based upon them. 
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couragement to the tenant to purchase by not only 
conferring an option upon him to do so but provid- 
ing for an application on the sales price of prior 
rental payments. See Rollingwood Corp. v. Com- 
missioner, supra. 

The evidence further shows not only that the great 
bulk of petitioner’s income from this venture 
throughout its duration was from sales rather than 
rent but that at the level of rent being received no 
profit could be hoped for; the only means by which 
the venture was susceptible of final success was the 
sale of the units. 

While it is true that petitioner made no direct 
advertising or promotional dvive to dispose of these 
properties, the factor is neutral since the evidence 
shows that sales were taking place in the “‘seller’s 
market’’ of the period without undue effort. Mauldin 
vy. Commissioner, supra. And petitioner did employ 
a real estate agent who apparently was assued of 
sufficient business from the venture so that he 
agreed to accept a commission of only 214 per cent 
instead of the usual 5 although it is not clear whether 
the commission was to be paid on all units sold or 
onlv on those in which the broker participated. In 
either event a considerable, continuous, and con- 
stant operation of sales apparently was envisaged. 

Finally as we have already suggested, the number 
and continuity of the sales? make it almost impos- 


2We have been unable to find the details of time 
and number of sales for lack of evidence. The con- 
clusion, however, seems undisputed, and in any 
event petitioner cannot benefit by his failure to im- 
troduce more specific evidence. 
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sible by any reeognized test to conclude that this 
was not a selling business. Although at one time re- 
strictions were placed upon the number of sales, the 
umpheation is that as many sales were made as 
could be. And the methodical and systematic dis- 
posal of the entire development within virtually a 
2-year period appears to us to call ineseapably for 
the conelusion of fact set forth in our finding. 

For the reasons stated we are satisfied that re- 
spondent properly charged petitioner with ordinary 
income rather than capital gain. 


iL, 


By the same token, however, respondent erred in 
reducing petitioner’s basis on account of deprecia- 
tion ‘‘allowable.’’ Since we have concluded that from 
the inception petitioner held the property primarily 
for sale it would not qualify for the ‘‘use in trade 
or business’’ requirement of the depreciation de- 
duction. In fact, we do not read respondent’s con- 
tentions as seriously opposing this view. 


aE E: 


Nor do we think the deficiency was proper in fail- 
ing to include the basis of all but one of the houses 
in total cost. While one of the exhibits appears to 
show that 2 houses remained unsold at the end of 
the tax year other indications satisfy us that this 
was a typographical error and that only one house 
| remained to be disposed of. We have so found. 
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In placing some of the properties in proper con- 
dition it apparently became necessary for petitioner 
to remove some furnaces, ranges and refrigerators. 
These were subsequently sold for their salvage value 
and respondent insists that this income also is ordi- 
nary income and not capital gain. We are unable 
to agree. 

Whatever petitioner’s business as builder, de- 
veloper and seller of finished houses, he was clearly 
not in the business of selling used or secondhand 
equipment. These items were not held for sale in 
the ordinary course of petitioner’s business. 

Nor is there doubt as to the holding period. The 
evidence shows that the project was completed in 
early 1945. The sales in question took place in 1946. 
Tt follows that whatever equipment was included 
in the original properties must have been held more 
than 6 months when it was ultimately disposed of. 


Decisions will be entered under Rule 50. 
Received December 10, 1954. 

Served December 20, 1954. 

Filed December 20, 1954. 


ee ee ——— 
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The Tax Court of the United States 
Docket. No. 37318 


A. G. HOMANN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


DECISION 


Respondent having on February 28, 1955, filed 
a recomputation of tax for entry of decision as im 
accordance with Memorandum Findings of Fact and 
Opinion of the Court, filed December 20, 1954, and 
petitioner having concurred therein, now, therefore, 
it is 

Ordered and Decided: That there is a deficiency 
in income tax for the taxable year 1946 in the 
amount of $5,922.70. 


[Seal] /8/f CLARENCE V. OPPER, 
Judge. 


Entered March 1, 1955. 


Served Mareh 2, 1955. 


Ze Commissioner of Internal Revenue 
The Tax Court of the United States 
Docket No. 37319 


ANNA HOMANN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISTON 


Respondent having on February 28, 1955, filed a 
recomputation of tax for entry of decision as in 
accordance with Memorandum Findings of Faet and 
Opinion of the Court, filed December 20, 1954, and 
petitioner having concurred therein, now, therefore, 
it is 

Ordered and Decided: That there is a deficiency 
in income tax for the taxable year 1946 in the 
amount of $6,202.94. | 


[Seal] /s/ CLARENCE V. OPPER, 
Judge. 


Entered March 1, 1955. 


Served March 2, 1955. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


Tax Court Docket No. 37318 


A. G. HOMANN, 
Petitioner on Review, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent on Review. 


PETITION FOR REVIEW 


Comes now A. G. Homann bv his Counsel, Harry 
Ellsworth Foster, and petitions the United States 
Court of Appeals for the Ninth Circuit to review 
the decision of the Tax Court of the United States 
entered in the above cause on the Ist day of March, 
1955, ordering and deciding that there is a deficiency 
in petitioner’s federal income tax for the calendar 
year 1946 in the sum of $5,922.70. 

The tax return of the petitioner for 1946 was filed 
with the Commissioner of Internal Revenue for the 
District of Washington at Tacoma, Washington. 
The United States Court of Appeals for the Ninth 
Circuit is the Court of Appeals for the cirenit in 
which said collector’s office is located. 


/3/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner. 


Proof of service attached. 


Received and filed March 31, 1955, T.C.U.S. 
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Tax Court Docket No, 37318 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Daniel A. Taylor, Chief Counsel, Internal Rev- 
enue Service, Internal Revenue Building, 12th 
and Constitution Avenue, Washington 25, D. C. 


You are hereby notified that the petitioner, A. G. 
Homann, did, on the 28th day of Mareh, 1955, send 
aiy mail, with air mail postage attached, to the 
Clerk of the United States Tax Court for filing a 
petition for review by the United States Court. of 
Appeals for the Ninth Cireuit of the decision of the 
Tax Court of the United States heretofore rendered 
in the above-entitled cause. That the said petition 
for review will be received by the Clerk of the 
United States Tax Court and filed in that office on 
the 30th day of March, 1955. Copies of the petition 
for review and the statement of points as filed are 
hereto attached and served upon you. 


Dated at Olympia, Washington, this 28th day of 
March, 1955. 


Respectfully, 
/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner. 
Proof of Service 


| hereby certify that I served the foregoing Notice 
of Filing Petition for Review on Daniel A. Taylor, 
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Chief Counsel for the Bureau of Internal Revenue, 
attorney for the Commissioner of Internal Revenue, 
Respondent on Review, by depositing a copy of the 
same in the Post Office at Olympia, Washington, 
with air mail postage prepaid, addressed to said at- 
torney at his post office address, namely, Internal 
Revenue Building, 12th and Constitution Avenue, 

Washington 25, D. C., on March 28, 1955. 
/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner on Re- 

view. 


Reeeived and filed March 31, 1955, T.C.U.S. 


In the United States Court of Appeals 
for the Ninth Cireuit 


Tax Court Docket No. 37319 
ANNA HOMANN, 
Petitioner on Review, 


Vor 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent on Review. 


PETITION FOR REVIEW 


Comes now Anna Homann by her counsel, Harry 
Ellsworth Foster, and petitions the United States 
Court of Appeals for the Ninth Circuit to review 
the decision of the Tax Court of the United States 
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entered in the above cause on the Ist day of March, 
1955, ordering and deciding that there is a deficiency 
in petitioner’s federal Income tax for the calendar 
vear 1946 in the sum of $6,202.94, 

The tax return of the petitioner for 1946 was filed 
with the Commissioner of Internal Revenue for the 
District of Washington at Tacoma, Washington. The 
United States Court of Appeals for the Ninth Cir- 
cuit is the Court of Apeals for the circuit in which 
said collector’s office is located. 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner. 


Proof of service attached. 


Received and filed Mareh 31, 1955, T.C.U.S. 


[Title of Court of Appeals and Cause. 
Tax Court Docket No. 37319 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Danie] A. Taylor, Chief Counsel, Internal Rev- ~ 
enue Service, Internal Revenue Building, 12th 
and Constitution Avenue, Washington 25, D. C. 

You are hereby notified that the petitioner, Anna — 

Homann, did, on the 28th day of March, 1955, send 

air mail, with air mail postage attached, to the Clerk | 

of the United States Tax Court for filing a petition 
for review by the United States Court of Appeals 
for the Ninth Cirenit of the decision of the Tax 
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Court of the United States heretofore rendered in 
the above-entitled cause. That the said petition for 
review will be received by the Clerk of the United 
States Tax Court and filed in that office on the 30th 
day of March, 1955. Copies of the petition for re- 
view and the statement of points as filed are hereto 
attached and served upon you. 


Dated at Olympia, Washington, this 28th dav of 
March, 1955. 


Respectfully, 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner on Re- 
view. 


Proof of Service 


T hereby certify that I served the foregoing Notice 
of Hiling Petition for Review on Daniel A. Taylor, 
Chief Counsel for the Bureau of Internal Revenue, 
attorney for the Commissioner of Internal Revenue, 
Respondent on Review, by depositing a copy of the 
same in the Post Office at Olympia, Washington, 
with air mail postage prepaid, addressed to said 
attorney at his post office address, namely, Internal 
Revenue Building, 12th and Constitution Avenue, 

Washington 25, D. C., on March 28, 1955. 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner on Re- 
view. 


Received and filed March 31, 1955, 'T.C.U.S. 
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[Title of Court of Appeals and Cause. ] 
Tax Court Docket No. 37318 


STATEMENT OF POINTS 


The following are the points on which the peti- 
tioner intends to rely on review: 
The Tax Court of the United States erred: 


1. In holding that the petitioner’s gain on sixty- 
eight houses was properly charged to him as ordi- 
nary income rather than capital gain. 


2. In finding that the houses which the petitioner 
sold in the taxable year 1946 were held primarily 
for sale to customers in the ordinary course of the 
petitioner’s business. 


3. In failing to find that the petitioner was never 
engaged in the real estate business. 


4. In failing to find that the msolvency in the 
fall of 1945 of the Midfield Packers froze peti- 
tioner’s working capital and further bank credit 
was denied him, and that he was obhged to liquidate 
the sixty-eight houses in question in order to save 
the rental investment in the Olympia cannery 
building. 

5. In failing to find that prior to the affirmance 
of the deeree of foreclosure on the Olympia cannery 
building March 9, 1951, petitioner could neither 
borrow on the Olympia cannery building or sell it. | 


6. In failing to find that the sale of the sixi%@ 
eight houses in the calendar year 1946 was for the 
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purpose of liquidating one capital asset held for 
rental purposes in order to save a more desirable 
capital asset held for rental purposes and still held 
for rental purposes. 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner on Re- 
view. 


Proof of service attached. 


Received and filed March 31, 1955, T.C.U.S. 


[Title of Court of Appeals and Cause. ] 
Tax Court Docket No. 37319 


STATEMENT OF POINTS 


The following are the points on which the peti- 
tioner intends to rely on review: 
The Tax Court of the United States erred: 


1. In holding that the petitioner’s gain on the 
sixty-eight houses was properly charged to her as 
ordinary income rather than capital gain. 


2. In finding that the houses which the petitioner 
sold in the taxable year 1946 were held primarily 
for sale to customers in the ordinary course of the 
petitioner’s business. 


3. In failing to find that the petitioner was never 
engaged in the real estate business. 


4. In failing to find that the msolvency in the 
fall of 1945 of the Midfield Packers froze peti- 
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tioner’s working capital and further bank credit was 
denied her, and that she was obliged to liquidate the 
sixty-eight houses in question in order to save the 
rental investment in the Olympia cannery building. 

5. In failing to find that prior to the affirmance 
of the decree of foreclosure on the Olympia cannery 
building March 9, 1951, petitioner could neither bor- 
row on the Olympia cannery building or sell it. 

6. In failing to find that the sale of the sixty- 
eight houses in the calendar vear 1946 was for the 
purpose of hquidating one capital asset held for 
rental purposes in order to save a more desirable 
eapital asset held for rental purposes and still heid 
for rental purposes. 


/3sf HARRY ELLSWORTH FOSTER, 
Counsel for Petitioner on Re- 
view. 


Proof of service attached. 


Received and filed March 31, 1955, T.C.U.S. 


[Title of Tax Court and Cause.] 
Docket Nos. 37318 and 37319 


STIPULATIONS OF FACTS 


It is hereby stipulated and agreed by and _ be- 
tween the parties and their respective counsel that 
the following facts shall be taken as true subject, 
however, to the right of either party to introduce 
further evidence not inconsistent herewith. 
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1. The petitioners herein are husband and wife 
and at all times material hereto have resided at 112 
No. Franklin in Olvmpia, Washington. 


2. In the vears 1945, 1946 and 1947 petitioners 
filed their income tax returns with the Collector of 
Internal Revenue for the District of Washington. 
Such income tax returns are attached hereto marked 
exhibits 1-A, 2-B, 3-C, 4-D, 5-E, and made a part 
hereof by reference. 


3. On or about July of 1944, petitioners started 
eonstruction on eighty-five single dwelling houses 
in Sunnyside, Washington. These houses were com- 
pleted in the spring of 1945. 


4. In 1945 petitioner sold 16 houses. In 1946 
petitioner’s claim to have sold 68 houses and in ar- 
riving at gain on the sale of the houses in 1946, peti- 
tioner has claimed the cost of the 68 houses. Peti- 
tioner now admits that one house remained unsold 
at the end of 1946. This house was located at 801 
10th Street and was occupied by Mr. H. G. Beck- 


with. 


5. The respondent herein contends that two 
houses were sold in 1947 and that their cost must 
not be used in computing the gain on the sale of 
houses in 1946. The Government’s contention is 
partially predicated upon the following statement 
taken from a statement sent to petitioner by Horace 
L. Miller which was found in petitioner’s records 
of a sale in 1947: 
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Sale of Lot 11, Block 4, Homann’s Sub- 

division, 901 10th Street, Sunnyside, to 

Alma W. Hallstrom. Net price .................. $6,500.00 
7 months rent, Dee. Ist to July Ist, paid by 

Hallstrom at $45.00 per month, 5% com- 

TUISSTONM OM TOMB o2..e occ LTD 
Wtlemimswiia ings ee eee 52.50 
Pay off old mortgage as per figure given 

Miller by Art. Ilamman of CH&H: 


[PSO AVEs) |) Seen eee ee ene $5,069.96 

Interest 4-1 to 8-1 0... 76.04 

VL VERN SE pe eine eRe eer seer 53.00 5,199.00 
(Grech CO a nC Oto ee ern 1,547.75 


$6,815.00 $6,815.00 


6. The total cost of 85 houses per the Sunnyside 
books was $515,539.82. Petitioner charged off $94,- 
133.57 on the 1945 income tax return. On the 1946 
income tax return the petitioner charged off $415,- 
298.25. 

The petitioner claimed no depreciation in either 


1945 or 1946. 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Petitioners. 


/s/ KENNETH W. GEMMILL, W.H.P. 
Acting Chief Counsel, Internal Revenue Service, 
Counsel for Respondent. 


Filed at hearing October 21, 1953, T.C.U.S. 
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In the Tax Court of the United States 
Docket Nos. 37318 and 37319 


A. G. HOMANN and ANNA HOMANN, 


Petitioners, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


TRANSCRIPT OF PROCEEDINGS 
Wednesday, October 21, 1953 


The above-entitled matter came on for hearing, 
pursuant to notice to the parties, at 10:30 o’clock, 
a.m, 


Before: Honorable Clarence V. Opper, J., 
Presiding. 


Appearances: 


HARRY ELLSWORTH FOSTER, ESQ., 
For the Petitioners. 


FRANCIS J. BUTLER, 
For the Respondent. 


* * * 


Mr. Foster: You agreed that the Sunnyside 
books might be admitted in evidence and I ask that 
the smaller volume be marked as petitioners’ Ex- 
hibit No. 1? 

The Court: It will be received and marked as 
petitioners’ Exhibit No. 1. 


(Petitioners’ Exhibit No. 1 was marked for 
identification. ) 
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Mu. Foster: I ask that this record be marked as 
petitioners’ Exhibit No. 2? 

Mr. Butler: No objection. 

The Court: It will be received and marked as 
petitioners’ Exhibit No. 2. 


(Petitioners’ Exhibit No. 2 was marked for 
identification. ) 


Mr. Foster: I ask that there be marked as peti- 
tioners’ [13*] Exhibit No. 3, the ledger sheets of 
Horace L. Miller, showing the house sales? 

The Court: They mav be received and marked 
Ein No. 3.7 


(Petitioners’ Exhibit ‘‘3’’ is marked and re- 
ceived in evidence. ) 


Mr. Butler: I would request that petitioners 
make a statement for the purpose of introducing the 
rental records. 

Mv. Foster: My principal purpose is to show 
that the rentals and sales were separately kept. 

The Court: They may be received and marked 
as petitioners’ Exhibit No. 4. 


(Petitioners’ Exhibit No. 4, marked and re- 
ceived in evidence. ) 


My. Foster: I ask that the escrow records of 
Horace L. Miller be marked and received, for the 
same purpose? 

Mr. Butler: No objection. 

The Court: They may be received and marked as 
petitioners’ Exhibit No. 5. 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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(Petitioners’ Exhibit No. 5 is marked and 
received in evidence.) 


Mr. Butler: The rental records and files of sales 
are kept in two different bound sheets of paper. 
Originally they started out, petitioners will admit, 
under the same [14] heading and subsequently there 
was a transfer which shows they were kept sepa- 
rately. 

Mr. Foster: I am unable to answer that. Those 
I veceived myself a vear ago from Horace 1. Miller. 
He is a real estate man in Sunnyside and since this 
started has suffered a paralytic stroke and is in- 
eapacitated and could not carry on a coherent con- 
versation. I don’t know. 


A. G. HOMANN 


was called as a witness by and on behalf of the 
petitioners, and having been first duly sworn was 
examined and testified as follows: 

The Clerk: State your name, please? 

The Witness: A. G. Hoinann. 


Direct Examination 
Bv Mr. Foster: 


Your name, please? 

A. G. Homann. 

Where do you reside? 

Lacey, Washington. 

Where is that with reference to Olympia? 
It is about four miles east of Olympia. 
What is vour business? 


OPOFroOPre 
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(Testimony of A. G. Homann.) 

A. General contracting. 

Q. How long have you been so engaged? 

A. For thirty years. [15] 

@. Under what name is your business con- 
ducted ? 

A. A. G. Homann, General Contractor. 

(. Is there anyone else interested in that busi- 
ness ? A. No, there is not. 

@. When did vou first come to Olvinpia? 

A. In the fall of 1939. 

@. Has anyone else been interested in the busi- 
ness since that date? A. No, sir. 

Q. Will you describe to the court the circum- 
stances, in your own way, of this Sunnyside project 
coming to your notice? 

A. During World War Two I engaged entirely 
in war work. I closed the office in Olympia and 
opened an office at MeChord Field and put all my 
efforts into war efforts. It was requested by the 


Hanford Engineering Works that there be one — 


hundred single dwelling homes built privately in 
Sunnyside to house one hundred of their employees 
and I was told that it was the most vital project 


to end the war we would have in the United States. | 


Owing to that fact I decided to go and build the 
hundred houses. In Sunnyside there was a small 
builder that would like to have fifteen of the houses, 
so he built the fifteen and I built eight-five. I built 
these houses to rent to the employees of the Han- 
ford Engineering—— [16] 


Mr. Butler: I would prefer these questions to he | 
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(‘Testimony of A. G. Homann.) 
questions and answers. There are a lot of things 
going in which I don’t feel are the best evidence. 

Q. Was the existence of that project communi- 
eated to you orally or in writing? 

A. It was communicated to me—one time I was 
over to Seattle to the F.H.A. and I knew some of 
them pretty well and they told me at that time that 
this was coming up and it might be something I 
would be interested im. 

Q. What did vou do with respect to that project ? 
What was the first step? 

A. I[ went to Sunnyside to investigate further in 
regard to what J heard. 

Q. Approximately when was that? 

A. Oh, I cannot tell exactly. 

Q. Approximately ? 

A. I believe it was the middle part, a little be- 
fore the middle part of 1944. 

Q. Did vou proceed with the construction of the 
houses ? ne Yes. 

Q. What tract of land, if any, did vou buy for 
that project? 

A. I bought several tracts of land and replatted 
and had it recorded as ‘‘Homann’s Addition to 
Sunnyside.’’ [17] 

Q@. At that time what was the population of 
Sunnyside ? 

A. Around twenty-five hundred. 

Q. In area about how much land did you buy? 

A. JI bought 

Mr. Butler: Object. If he bought land I think 
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(Testimony of A. G. Homann.) 

there would be documents or records that certainly 
would be the best evidence of it. Up to this time he 
was questioned if he had contracts and he didn’t 
know. J insist to protect the government’s interest 
if there is documentary evidence of this it is the best 
evidence. 

Mr. Foster: It is purely preliminary. 

A. Tf just wanted you to understand I bought 
land sufficient to erect eighty-five houses on. 

The Court: It is part of this case or it is not. 

Mr. Foster: I offer to prove by this witness 
now ou the stand, that he purchased in 1944 a suf- 
ficient area of land on which he might construct 
eighty-five houses. 

Mr. Butler: It is 1mpossible for the government 
to know when he purchased the land or how much 
he purchased it for. That should be put in by docu- 
ments. 

Mx. Foster: The price in the documents would 
onlv show ‘Ten dollars and other consideration. ”’ 

The Court: I sustain the objection. You have 
your offer of proof in. Go ahead. 

Mr. Butler: As I told you in my opening state- 
ment [18] I assume there is some documentary evi- 
dence on a lot of this. I. don’t like to take objections — 
all the time. If I could make an objection now and 


argue it in the brief 
The Court: If you want to make an objection 
make it when the question is asked and before it is 
answered. J will rule on it at that time. 
@. When did you start construction of these 
houses? A. Somewhere in July of 1944. 
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Q. When were they completed? 

A. arly in the spring of 1945. 

Q. How many did vou build? 

A. Eighty-five. 

Q. What was the purpose of building the eighty- 
five houses? 

A. To rent to the Hanford Engineering em- 
ployees. 

Q. Did you at any time receive any communica- 
tion that you would be unable to rent to the Han- 
ford Engineering employees? 
iPeotercall from 
You can answer yes or no. 

Yes. 

Approximately when was it? 

Early in 1945, to my knowledge. 

How was it communicated to you? 

Over the ’phone by my vepresentative in 
Sunnyside, [19] Mr. Beckwith. 

Q. What was the communication? 

A. That Colonel Mathias had come to our office 
in Sunnyside—— 

Mr. Butler: Object. It is hearsay if Mr. Beek- 
with received the communication and then told Mr. 
Homann about it. Mx. Beckwith might be able to 
testify to the conversation with the Colonel, but 
certainly not Mr. Homann. 

Mr. Foster: JI am asking this witness to tell what 
information he received on that job. He received the 
information from his employee on the project. Be- 
sides, Mr. Beckwith is here. 


POrOoPrO> 


48 Commussioner of Internal Revenue 


(Testimony of A. G. Homann.) 

A. In 1945 I started to build a building, a can- 
nery, [22] for the Midfield Packing Company. I 
built it on a fixed-fee basis and everything went 
swell until along toward the end, or the fall, of 
1945, when some of their frozen products went bad 
and they didn't get their money and consequently 
they didn’t pay me and I had between fifty and 
sixty thousand dollars of my own money tied up in 
that project. 

Mr. Butler: I object at this point. 

The Court: There is no question pending. 

Mr. Butler: The question was asked when he 
changed his mind. My point is he has gone beyond 
that. It is not responsive. 

The Court: Your procedure is to move to strike. 

Mr. Butler: Yes, I am sorry. I move to strike. 

The Court: What part? 

Mr. Butler: The part relating to building the 
building he mentioned and any matter pertaining to 
financial Josses or other financial receipts pertaining 
to that building on the ground there should be other 
documentary evidence which would be the best evi- 
dence when that was started and the whole picture 
of it. 

The Court: I misunderstood you. I thought you 
said he is now testifying to matters not responsive 
to the question. 

Mr. Butler: You suggested that the question had 
not been asked. I say a question was asked and he 
went [23] bevond the scope, and I also object to 
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what is coming out as not the best evidence of the 
transaction. 

The Court: TI am sorry but I cannot recall en- 
tirely what the matter was but if he has personal 
knowledge of the building being started then be- 
cause he saw it with his own eyes, that is the best 
evidence. If you pinpoint what you say is objection- 
able. 

Mr. Butler: The objectionable part is—he started 
the building. That is one thing. But he testified to 
finances, what he put in, how much he lost at one 
point, and I don’t think his testimony is the best 
evidence. 

The Court: Denied, and I suggest that after this 
vou try to concentrate on the statement when it is 
made. 

Q. When did you first start construction of the 
Midfield Building in Olympia? 

A. Apmil 7th, 1945. 

@. Was that contract oral or in writing? 

A. It was an oral contract. 

@. What was the nature of the building? 

A. It was built for a eannery, for processing 
frozen foods, or a cold storage cannery—whatever 
you want to eall it. 

Q. What was the agreed price of that building? 

A. Inexcess of Two Hundred Thousand Dollars. 

Q. What sort of a concern was the Midfield 
Packers, a [24] partnership, corporation or indi- 
vidual ? A. <A partnership. 
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Q. Did that concern become involved in financial 
difficulties, and if so, when ? 

A. In the fall of 1945. 

Q. When did von quit work on that building be- 
fore the institution of the lien proceedings? 

A. Less than ninety davs before. We stopped it 
in the fal] exeept enough to keep my lien alive, hop- 
ing they would pay. In the fall of 1945, I believe. 

@. And what did you do with respect to pre- 
serving your investment in that? 

A. Filed a hen. 

Q. Do you remember approximately when your 
hen was filed? 

A. T looked it up and wrote it down in this little 
memorandum. If I can look at it—1946, I believe. 

Q. You may refresh vour recollection from any 
memorandum you have. 

A. If don’t have that. I started the foreclosure 
in November, 1946—when the lien was filed I ean- 
not answer. 

Q. When did you start vour foreclosure? 

A. In November, 1946. 

@. And for what amount? 

A. A little less than Fifty Thousand Dollars, 
T [25] beheve. 

Mr. Butler: JI move to strike. I don’t think the 
witness is prepared to testify on these matters. He 
does not remember. 

The Court: If you want to object to that the time 
to do that is when the question is asked. It was 
perfectly obvious what the answer would be. 
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Q. Did vou complete that foreclosure ? 

A. Yes, sir. 

@. Who became the purchaser of the property at 
foreclosure sale ? A. I did, myself. 

Q. Do you remember when vou acquired title to 
that Midfield Building? 

A. Jn 1951—in March of 1951, I beheve. 

Q. At what stage of completion was the building 
when vou acquired title to it by foreclosure ? 

A. Part of the foundation was in, the footings, 
and part of the outside wall where the steel trusses 
could be put on. That is the point where we quit 
work and where it was when I received title. 

Q. Did you subsequently complete it? 

ICS, Sil; 

Q. When, approximately ? 

A. I started work on it in 1952—no, no— [26] 
shortly after I received title. I have had it around 
two years. 

Q. How much did it cost to complete construc- 
tion of that building? 

A. Around Ninety-six Thousand Dollars. 

Q. Did vou complete construction of the build- 
ing’? a Y-eS;-Sir. 

Q. Who owns the building now? A. I do. 

@. What use is made of the building? 

A. The first floor is rented to the Olympia Brew- 

ing Company. 

) Q. At what rental? A. $1,250 a month. 
Q. Is any other portion of the building rented ? 
A. The upstairs part of the building that was 
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originally to be an office is rented to the State of 
Washington. 

@. At what rental? A. $450 a month. 

Q. When vou changed your plan, your purpose, 
in holding the Sunnyside houses, what was the rea- 
son for your change ? 

A. Because I got into this mess with the Mid- 
field Packers and my working capital was all tied 
up. I either had to liquidate or go out of business. 
The bank took my credit away from me and would 
not loan me any more and instructed me to pay back 
what I owed them. [27] 

Q. In 1944 what was the extent of your bank 
indebtedness ? 

A. In May, 1944, IT had $45,000 borrowed from 
the National Bank of Commerce in Olympia. 

Q. Prior to the time you acquired title by fore- 
closure to the Midfield Building in 1951 was it pos- 
sible fox you to either sell or borrow on the prop- 
erty? 

A. I had nothing to sell or borrow on. It was 
merely a lawsuit that [ hoped to receive title to. 

Q. Who condueted that foreclosure for you? 

A. Myr. Harry Elisworth Foster. 

Q. Did you ever have a real estate broker’s 
license ? iN NG ine, 

Q. Were there written leases on the houses in 
Sunnyside, or under what circumstances were those 
houses rented ? 

A. They were rented month to month. There 
were no leases or signs on them. 


Us. ALG. Homann and Anna Homan a 


(‘Pestimony of A. G, Homann.) 

Q. Did you ever extend to anyone an option to 
purchase any of the houses? A@No; sie 

Q. Did you ever make any changes in the houses 
to facilitate their sale? 

A. There were never any changes to facilitate a 
sale. When a renter came in and went out we 
cleaned it out to make it ready for the next [28] 
renter. 

Q. After the houses were completed what, if any, 
employee did you retain at Sunnyside? 

A. I retained Harry Beckwith to represent me 
and listen to the complaints of the renters. 

Q. Anyone else? 

A. No; notin my employ. Horace Miller was the 
agent that handled the money for me and remitted 
the monev to me. 

@. Who signed the deeds to the property ? 

A. Myself and my wife. 

@. Did anyone ever have any power of attoimey 
to sign any deeds for you? ME Noweire 

The Court: We will take a ten-minute recess. 


(Recess 11:11 am. to 11:21 a.m.) 


Mr. Foster: If it please the Court, the decision 
of the supreme court in the Midfield case is in 38 
Wash., 2nd, 1950; 228 Pac. Cir. 666. 

The Court: Would counsel agree that is the pro- 
ceeding to which the witness has been testifying ? 

Mr. Butler: Yes, your Honor, 

Q. In addition to the building did that have any 
appurtenances? I refer particularly to a railway 
spur. 
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A. It hada railway spur coming 1n there in front 
of the building. 

Q. hat likewise was involved in the action? [29] 

we Yes; sir. 

@. And the judgment in that action was that it 
Was spur to all of them? A. Yes. 

Q. Now, will you describe to the court the cir- 
cumstances about the furnaces? What was the mat- 
ter with them? 

A. The furnaces—it was a furnace that I was 
going to say was concocted in World War II to act 
as a furnace. It was not much more than a box 
stove that they burned coal in. It was not originally 
designed for coal and consequently would smoke and 
that would darken the paint in the room, as well as 
the furnishings in the house. 

Q. From whom did you buy those furnaces? 

A. T cannot tell you his name. 

Mr. Foster: May I lead the witness? 

Mr. Butler: JI think this is immaterial. I don’t 
have any objection. 

@. Was it the University Sheet Metal Works? 

A. Yes. 

@. What disposition was made of the furnaces? 
What did you do with them, leave them in the houses 
ov take them out? 

A. We removed them from the houses and 
stacked them up along the alley and they were later 
sold to a Junk man. 

@. Did any of those furnaces remain? [30] 

A. Not to my knowledge, sir. 
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junk? Be No, sir. 

Q. Do you remember as to whether or not you 
originally equipped the houses with ranges and re- 
frigerators ? 

A. Yes, we did. We equipped eaeh one with a 
range and a refrigerator. 

Q. What was done with reference to the cost of 
those ranges and refrigerators with respect to the 
price of the houses for either rental or sale? 

Mr. Butler: Object. 

A. They were included in there. 

Mr. Butler: Object, on the ground that this peti- 
tioner did not keep the books and I don’t think he 
can testify from his own knowledge. Therefore, | 
don’t think he is qualified to give this partieular 
testimony. 

Mr. Foster: Here is the owner of the houses and 
I am asking him with respect to the dealing with 
his own property. 

Mr. Butler: JI am sure they show how these were 
rented. I don’t think the witness is qualified. 

The Court: I think there is an ambiguity. Can 
you not withdraw the question and ask another? Do 
| you mean as a bookkeeping matter? 
= Mr. Poster: Yes. [31] 
 Q. How were the prices of the houses computed 
with respect to the presence or absence of the range 
or refrigerator ? 

A. The house was priced with range and re- 
frigerator. 

Q. Did that apply to both sale and rental? 
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A CC: 

@. When the range or refrigerator, or both, was 
removed what happened to the original price you 
set on the property ? 

A. We deducted the amount of the range and 
refrigerator from it. 

@. Did you remove some ranges and refriger- 
ators? Me Yes, siz 

. Under what circumstances and why? 

A. Either the renter or the buyer had their own 
and would not wish to have ours in there. 

Q. What disposition was made of those items 
after their removal ? 

A. We sold them secondhand to whoever might 
want to buy them. 

Q. Were you ever or are you now engaged in the 
sale of such items? A. No, sir. 


Q@. Are you familiar with the street contract with 


the City of Sunnyside as reflected in one of these 
items, [82] ‘‘Sunnyside Miscellaneous Income’’? 

A. Yes. 

@. Explain. 

A. This street was one of the main streets enter- 
ing through the project and the Town of Sunnyside 
let a contract for this street to be improved. This 
contractor failed to fulfill the contract and that left 
us wallowing through mud trying to get to our 


project. We agreed with the city to go ahead and | 


fulfill the contract so we could use the street to 
transfer our material and equipment in to our 
houses. 


~j 
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Q. Was that contract in writing or oral? 

A. J believe it was oral other than we assumed 
the original contract. 

Q. When did you finish that work? 

A. In 1945. 

Q. When were you paid for it? 

A. I was not paid until 1946. 

Q. On what system of accounting and reporting 


of income were you in 1944? A. Aceruable. 
@. And were you in 1945 and 1946? 
A. Yes, sir. 
Q. And still are? A. Yes. [83] 
@. And always have been? A. Yes. 
Q. Did you ever put any ‘‘For Sale’’ signs on 
these houses? A. No, sir. 


Mi. Foster: That is all. 


Cross-Hxamination 
By My. Butler: 


@. I want to first go back to how this project 
originated. As I understand you found out about 
this project from the Hanford people? 

A. I found out about it in the F'.H.A. office in 
Seattle. 

Q. ‘Then you went up to Sunnyside? 

A. I went up to Sunnyside and talked—they had 
a committee who were supposed to see they got the 
houses. I went with Ed Funk, the attorney for the 


city, over to the project and talked to Colonel 


Mathias. 
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Q. What were vou told about the restrictions? 

A. That I could only rent or sell—if an emplovee 
wanted to buy he had a right to, but I was restricted 
to the Hanford employees. 

Q. You testified that you purchased the land? 

A. Yes. 

@. <As I understand, and correct me if T am 
wrong, you [384] borrowed money from the bank for 
this project? 

A. J had from the bank at all times a loan run- 
ning from twenty to eighty thousand dollars, de- 
pending on the amount of contracts I had. I never 
did get square with them for years. 

Q. Is it not a fact when this project originated 
there was $450,000 

A. Through Sherrill & Roberts, the lending 
agency for the project. 

@. And as your books show that was around 
$450,000 ? ic NEB 

Q. During the time of this project, from the 
time you started it until the time you ended it your 
own investment would be approximately what, in 


the houses ? 
A. My own investment varied throughout. At 


the end of the project I had somewhere close to | 


$60,000. 

q. Is it not a fact that at the beginning of the 
project you had somewhere near $20,000 in it? 

A. The price of the land. 

@. Your own personal investment fluctuated be- 
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cause some of the houses were being sold and 
rented ? 

A. No; JI bought the land and paid for labor and 
material up to the point where the houses could get 
a partial payment from the loan company. 

Q. Were these houses built under the [35] 
H.H.A.? A. Yes. 

Q. The F.H.A. guaranteed your loans up to 
around ninety per cent of the appraised value? 

A. What do you mean, ‘‘guaranteed,’’ or what 
do you mean? 

Q. Did the F.H.A.— 

A. They said how much we could borrow, yes. 

Q. Did they guarantee up to about ninety per 
cent. of the appraised value? 

A. You say ‘‘guarantee.’’ The F.H.A. didn’t 
guarantee anything. They would allow us to borrow 
up to a certain amount if we could find a man to 
loan it. 

Q. Do you have any documentary evidence in 
court on any of your dealings with the F.H.A.? 

A. No, I don’t. 

Q. You signed some contracts with them? 

A. We signed this house deal, yes. 

Q@. You don’t have any documentary evidence? 

A. Iamsorry. There is none to be found. I will 
tell vou where it is if you want to know. 

Mi. Foster: I forgot something in the case in 
ehief. May I interrupt? He moved and all records 
have been lost or destroyed. 

Q. (By Mr. Butler): You don’t know then 
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under what title of the F.H.A. [36] they were made? 

A. I don’t know. I would say 6 but I am not 
sure. 

Q. You say Title 6? 

A. Iwould not say but that is the only thing that 
comes to my mind. 

@. Did you have any written contract with the 
Hanford people? a Nomsing 

@. It was all oral? Is that right? 

A. Not entirely. All correspondence, ete., on the 
deal was handled through Ed Funk, city attorney, 
and I employed him as my attorney and paid him 
some twenty-five hundred dollars for so doing. He 
had all the correspondence in his office and after 
his term expired he left the office and I have not 
been able to find it since. He has a lot of valuable 
records of mine that would prove a lot of things I 
would like to find here. 


Q. Did you make a search for Mr. Funk? 

A. Yes; an extensive one. 

Q. Did you go to his office in Olympia? 

A. His office was in Sunnyside. 

Q. Did you go to his former office? 

A. Yes. 

Q. And you were unable to find where he had 
gone? 


A. The city attorney there then said Mr. Funk 
took [87] all records pertaming to this with him. 

Q. Did you check with the attorney’s records? 

A. T just said I checked with the city attorney— 
and he said when Mr. Funk 


IT cannot give his name 
left he took all his records with him. 


' 
' 
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Q. When did you have this discussion ? 

A. Atthe start of the job and throughout the job. 

Q. Iam talking about recently. 

A. No; J have not inquired recently. 

Q. You had an agreement with the Hanford peo- 
ple to build these eighty-five houses? 

A. That is right. 

Q. The restrictions were vou could only rent or 
sell to the Hanford people ? 

A. That is right. I don’t think there was any 
mention of selling. We could rent to them but T 


assume 1f they wanted to buy 

Q. Do vou know for sure that there was no men- 
tion of selling? A. I don’t believe there was. 

Q. Can you testify to this court—can vou say’ 
for certain that there was no mention yeu could sell 
these houses ? 

A. If I could tell what is in my mind F would 
say yes, but I don’t lke to say. If I had these let- 
ters, ete., I [88] could say. 

®. These restrictions were lifted in 1944? 

A. Wither late in 1944 or early in the spring of 
1945. T could not tell you which. 

Q. You stated on direct examination that vou 
had built these houses to rent or to sell to the em- 
ployees of the Hanford project? A. Yes. 

Q. And that before it was completed the restric- 
tions were lifted and you then decided to continue 
with the building and you had a radio show, or a 
radio advertising program, for a period of two 
months. Now, in that radio program, or whatever 
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advertising was done on the radio, did you mention 
selling the houses ? A. No, sir. 

Q. What did you say? 

A. We described the houses and where they were 
located and that they were for rent. 

@. You were under some renting restrictions at 
that time? A. That is right, as far as price. 

@. There is no change in those renting restric- 
tions after the Hanford people decided to move out? 
You were still under restrictions ? 

A. Under rent control. [39] 

Q. So it didn’t make any difference who you 
rented to? If you rented to the employees from Han- 
ford you would have gotten the same rent from the 
Hanford people as you got from other people? Is 
that not correct? A. That is right. 

@. Did you, at that time, when these restrictions 
were lifted and you had this radio program—did 
you employ Horace Miller to work for you? 

A. No; not to work for me. I gave him the 
handling of the money that came from the rent or 
sale to remit to me. 

Q@. Is Mr. Miller a real estate agent? 

A. Yes. 

Q. Did you make an agreement with him to pay 
a certain percentage of everything he would sell? 

A. I agreed he would have five per cent on the 
rent for collecting and sending me the money. Also 
on any sales made he would have two per cent—two 
and a half per cent. 
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Q. Is it not true that the usual fee for real estate 
agents for selling houses is five per cent ? 

A. That is true. 

Q. Is it not true that you only gave him two and 
a half per cent and that Mr. Beckwith was also en- 
gaged there and you were going to give him two and 
a half per cent for the sale of each house ? 
No. [40] 
Didn’t he get two and a half per cent ? 
No. 
He never got any commission ? 
No; only weekly wages. 
And vou are saving he never received any- 


OPoOPOS 


thing for his participation for the sales in the 
houses ? A. No, sir. 

Q@. You testified on direct examination that vou 
didn’t have any leases on these houses. Is that cor- 
rect ? A. No written leases. 

Q. But you did have agreements? 

A. You would have to define what vou mean by 
‘“agreements.”’ 

Q. You testified it was on a month-to-month 
basis ? A. That is right. 

QM. Do you remember a conversation with me 


in my office concerning: 

A. I think I know what vou are referring to and 
will answer in my own way if vou will let me. 

Q. I will ask and then vou can answer. You do 
remember a conversation in my office ? 

A. Several of them, sir. 
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Q. The one in particular pertaining to whether 
or not there were leases on this property ? 

A. I don’t remember anything being said that 
there were leases on the property. [41] 

@. You don’t remember telling me in my office 
that vou didn’t know whether there were any leases 
or not? 

A. If there was any lease it was not given by 
me and no one else had power to do so. If there 
were any agreements—some of the renters came in 
and said at the time they rented if their job held 
out and they hked it here they would like to buy 
but didn’t want to buy—you know when you come 
to a new country you kinda like to see what it is like, 
and some of them we told if they did want to buy 
we would carry the rent, that is, credit the rent to 
the purchase price of the house. That is the only 
thing we did down there that I remember. I knew 
what you wanted. 

Q. Mr. Miller was hired right after you found 
that the Hanford people were not going to be avail- 
able for occupancy ? A. That is right, sir. 

Q. Did Mr. Miller have authority to sell some of 
these houses if he found a buyer? 

A. There were some houses sold so there is not 
much doubt I told him not to. 

Q. So we can infer from that that he did have 
permission to sell? 

A. He did have permission to sell with my ap- 
praval, yes, of the mdividual sales. 

Q. Do you know of your own knowledge how 
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much activity [42] Mr. Miller pursued by way of 
selling these houses. Do you know of your own 
knowledge whether he posted signs or took ads in 
the paper, or had signs in his office? 

A. There were no signs posted on the job and if 
there were any advertisements in the paper I have 
never seen them and I don’t believe there was. 

@. You would not say there was not? 

A. I would not say but I have never seen it or 
heard of it. 

Q. But there is the probability that since he had 
permission to go ahead that he from time to time 
contaeted chents of his own? 

A. There were sales made. I don’t know how he 
contacted them. The people came and tried to buy 
after they had lived there for some time and had 
employment there and things started to pick up. You 
could have sold them a dozen times. 

@. You say you are in the general contracting 
business and have been in it for thirty years? 

A. Yes. 

Q. You built buildings before you built these 
houses ? A. IJ built many buildings. 

@. And did you sell them ? A. No, sir. 

@. You never built a building that you [43] 
sold? 

A. Yes; I built a home for myself that was sold. 

@. How did you handle these construction con- 
tracts? Did you contract with someone and build a 
house or building and then they would sell it? 


66 Commisstoner of Internal Revenue 


(Testimony of A.G. Homann.) 

A. As far as house building is concerned, sinee 
1926 I have never built no houses. 

Q. Lam talking about buildings you built. 

A. Most of my work is done by bidding on a job 
with other competitive builders and when I am low 
builder I build on contract. That is ninety-nine per 
cent of my jobs. 

Q. You build on contract for another builder? 

A. No, for the owner. 

@. What associations do vou belong to? 

A. Associated General Contractors of America, 
Tacoma Chapter. 

@. Any others? 

A. Not in the building lne. I belong to other 
things but not in the building line. 

Q@. We were talking earlier of this F.H.A. so- 
ealled Title 6. Did that impose any restrictions on 
you as to selling or renting the property? 

A. Jam not saying it is Title 6—I don’t know. 
They had so many titles during the war and there 
were so many different projects. Most of them. I 
think, allow [44] up to twenty per cent sale and the 
balance can be rented. 

. Had all the houses been completed by the 
time you found the Hanford people would not be 
available? A. Yes, sit. 

Q. They had all been completed ? 

A. The houses, yes, but we put in the lawns and 
trees, and shrubs, ete. That came in the spring after 
it was dry enough to work the ground, ete. 

Q. Do you know of vour own knowledge and for 
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sure whether the F.H.A. fixes the location and size 
of the house and the type and number of the rooms? 

A. When vou have a F.H.A. project vou submit 
a plat, showing the site of the land and the location. 
They inspect it. You submit a plat of the house and 
they approve or disapprove it. If they approve vou 
build it and if they don’t approve vou don’t build it. 

Q. These were all single dwellings? 

A. Yes, and all approved. 

Q. From the time you completed the houses until 
they were all sold is it not true the cost of mainte- 
nance and upkeep were rising swiftly and it was 
costing you more to keep the houses, per house ? 

A. Nothing during the time of owning the houses 
was raised. I had one man employed. He took care 
of it. I didn’t pay anv more wages. It might be a 
gallon of paint [45] cost a httle bit more, but it was 
a very small amount. 

Q. How long would you say this radio campaign 
was conducted ? 

A. I paid two different months for it so it was 
two months at the same amount. 

@. Who handled it for vou? 

A. Harry Beckwith. 

Q. Did you approve the plan? A. ies: 

@. You testified that all the houses were rented 
before any were sold. Is that a correct statement? 
Refresh your memory ? 

A. I don’t have to look at the record. I have 
nothing here to refresh on. 

Q. Was any effort made at all on your part, or 
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on the part of any of your agents, including Mr. 
Beckwith, to keep the houses in constant repair? 
You fixed them up from time to time? 

A. The only thing done in repairing the houses 
was if kids would duty up the walls and smear them 
up and then we would give them another coat of 
paint and clean them up. 

Q. You testified on direct examination that you 
did nothing to improve the marketability of the 
houses ? 

A. No more than after renting a house if one 
renter goes out and another comes in. You always 
do that. [46] 

@. That is what I am getting at. Since they were 
new houses and were fairly new al] along, there was 
not much to do? 

A. No maintenance except once in awhile the 
kids would dirty up the walls and we would clean it 
and paint it wp again. 

Q. What were Mr. Beckwith’s duties there? 

A. Looking after my interest in these homes. 

Q. Do you know how much activity he con- 
ducted on behalf of selling these houses? Do you 
know that of your own knowledge? 

A. No,sir. 

Q. You testified about the furnaces. These were 
the original furnaces that were installed in the 
houses ? 

A. The ones in there that we took out? 

Q. Yes. A. Yes, the originals. 

@. You took these out and put new ones in? 
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A. We took them out and put in oil burning 
furnaces. 

Q. With regard to this street contraet, as I un- 
derstand, you actually took this work over and per- 
formed it in the year 1945? A. “Thatis melt 

Q. The contract itself was on a street that had 
bogged down your project? [47] 

A. It was a street that the City of Sunnvside 
had let to improve and during the course of the 
improvement they had cut the top off and left the 
mud. We could not get through with our trucks and 
equipment. When he threw it up we agreed with the 
eity that we would complete the contract for the 
amount of money he had Ieft. 

(). When did you agree with the city on that? 

A. f imagine a couple months before that was 
inspected. 

Q. When was that inspected? I will refresh your 
memory. Was it October 10th, 1945? 

A. I believe that was right. It was within a dav 
or so of the time we completed it. 

Q. Did they tell vou at that time that you would 
be recompensated for that? 

A. This eontractor had quit and my offiee in- 
formed me that the road was impassable. I went up 
there and went with Harry Beckwith and Ray Len- 
ersen to the street commissioner and told them the 
shape we were in. They told me there was no money 
left to pay for it in the vear 1945 so there was noth- 
ing he could do until their new appropmation came 
in. The money was all spent. We told them we 
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simply could not continue our project, could not. get 
our supplies in with that kind of a street, so they 
said, ‘‘ You fix the street and we will pay you.’’ So 
we finally agreed that we would go ahead and finish 
it out and as soon as the [48] appropriation came in 
they would pay me, which they did. 

Q. That was in 745, or was it 746? 

&. No, in 45. 

Mr. Foster: It was paid in 1946. 

@. Was it agreed on at the time you talked to 
these people how much vou would receive for this 
street contract ? 

A. As fav as them paying me it would he just 
the halanee that they would have had to pay the 
other contractor if he had completed it. 

@. So the amount was not agreed on until after 
the job was completed ? 

A. No, the amount was agreed on according to 
the other man’s contract. 

@. Will you give that again? 

A. We agreed to do it at so much per yard for 
unit excavation, so much for base rock, and so 
much for sand rock that went on top of the sur- 
facing. 

@. You testified that you built these houses for 
the occupancy of the people from the Hanford proj- 
ect and that you expected to rent to them, that your 
rent would be under the rent ceiling of some kind, 
vent restrictions. Then you _ testified that this 
changed. You found that the people were not 
going to be available for renting and you said your 
purpose changed. Is that correct? 
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A. The purpose—I don’t know what you mean 
by ‘‘purpose.’’ [49] 

Q. Well, your purpose in building was to rent? 

A. We built for the Hanford Eneineering 
Works. 

Q. Didn’t you testify on direct examination that 
your purpose changed ? 

A. Well, the original intention changed because 
there was no more Hanford Engineering Works to 
deal with. 

Q. What did it change to? 

A. Well, it forced us to go out and find who we 
could to rent to. 

Q. And how about to buy? 

A. Well, it just seemed it changed from renting 
to buying when [ got all my capital tied up on these 
two projects. 

Q. When was this? A. Early in 1946. 

Q. How many houses did you sell in 1946? 

Ne ST aueen. 

Q. Then you had some intent to sell the houses 
in 1945? 

A. Some of these people came in to rent and 
said they wanted to buy rather than rent. 

Q. So vou sold in 1945? 

A. Sixteen houses. 

Q. Did you sell any im 1944? IN NO, 

Q. Did you take any earnest money in 1944? [50] 

A. In 1944 they had taken one deposit which 
we were told by the Hanford Engineering Works 
we could not do and so it did not go through. 
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Q. So you took one deposit? 

A. I didn’t take it myself. It was taken over 
there. 

Q. Where? A. In Sunnyside. 

@. By whom? 

A. Horace Miller. Any real estate man might 
take a deposit and ask if I would sell. That is 
what real estate men are in business for. They 
even try to buy property now that IT don’t want to 
sell. 

Q. Did Horace Miller contact you about this 
house ? 

A. Either me or Mr. Beckwith. I could not tell 
you which way it was. 

Q. Did vou tell him to take a down payment? 

wee Now et didi t. 

@. But he took it? Ae X@s. 

@. Do you mean they merely took the down pay- 
ment without consulting you at all? 

A. If you are in the real estate business you 
know it is done time and time again. A person 
wants to buy a particular piece of property and I 


eo see the owner 

Q. You mean I go uptown to a real estate agent 
and tell [51] him I want to buy the Federal Court 
House and I put down five dollars and he says ‘I 
will take the five dollars’’? 

A. J have gone myself and told them I want to 
buy such and such a piece of property, and tell how 
much T want to pay for it. He will go to the owner. 


) 
: 


| 


vs. A.G. Homann and Anna Homann Yo 


(Testimony of A. G. Homann.) 

Q. Had you ever talked to Horace Miller before 
he took that down payment ’? 

A. I have talked to Horace Miller many times. 

Q. You talked to him apparently in 1944? 

A. I talked to him before I ever started the 
project. He was one of the directors in the getting 
of these houses. 

@. Is he the only real estate agent in Sunnyside ? 

A. No, there are many of them. 

@. Had you told him he might act in your behalf 
in 1944? 

A. When I talked to him J told him that when 
the project was over and rented and completed I 
had to have someone represent me and send the 
money to me and that [ wanted him to do that when 
the time came. 

Q. So he had reason to believe that he was act- 
ing on your behalf? Is that a correct statement? 

A. TI imagine he had reason to believe he would 
be the one to act for me and on my behalf if anyone 
could. 

@. When is the first day you found out the Han- 
ford people would not be available? [52] 

A. I testified that it was either late in 1944 or 
early in 1945 and that is the best I can tell you, sir. 

Q. You don’t know the exact date? 

A. No. 

Q. The people who bought their houses in 1945 
were under a so-called option to buy? You had an 
agreement with them if they paid their rent and 
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subsequently wanted to buy the house you would 
take the rent and apply it on the purchase price? 

A. Not unless the people came to me and wanted 
to buy. 

Q. But you did have some of these agreements ? 

A. A few, hke I told you, if they were renting 
and wanted to buy. 

@. Can you testify from your own recollection 
how many of your houses were sold before they 
were rented ? 

A. I could not testify that there were any. 

Q. Is it not a fact that some of the houses were 
never rented ? 

A. Well, I would have to look at the record to 
find that out. I could not tell you here. I carry on 
a large business and ninety-nine per cent of my time 
is taken up in my contract jobs and that is like 
many other things. However, Harry Beckwith is 
over there to represent me and after the construc- 
tion part was done I very seldom went over there 
or gave it much thought. [53] 

Q. You didn’t pay too much attention to it? It 
was all in Mr. Beckwith’s hands? 

A. After the project was completed and we de- 
cided to go ahead and rent the houses, that is right. 
I was busy making money to keep the operation 
going. 

Q. Did you go over there occasionally, to the 
houses ? ae Yes: 

Q. How often did you go? 
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A. Well, during construction I went over, I be- 
heve, every week. 

Q. After the houses were completed ? 

A. J doubt if I got over there once in four 
months. 

Q. Then how could you testify that there were 
not any “‘For Sale’ signs on the property ? 

A. I didn’t see any ‘*For Sale” signs and I 
never paid for any. 

Q. You don’t know then from vour own knowl- 
edge how much activity Mr. Beckwith conducted ? 

A. Iam sure Mr. Beckwith would not disregard 
my orders not to put up ‘‘For Sale’’ signs. 

Did you give him orders not to? 

Yes. 

What was the reason for that? 

IT didn’t want them there. 

Why didn’t you want them there? [54] 

When I started the thing we were only going 
at and after I got in they would still be rented. 

You sold Paicen houses in 1945? 

Mes 

At that time you decided to sell the houses? 

That is right. People came there and wanted 
places. They have to live there and have their jobs 
there. What are you going to do, say ‘‘No, I won’t 
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sive it. fo you’’? 

Q. Why not put up for sale signs? 

A. Because I didn’t have enough for general 
sale. 
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Q. You told Mr. Beekwith not to put up ‘‘For 

Sale”’ signs? A. Phat is right, 

When did you tell him that? 

Richt at the start. 

At the beginning? 

Yes, when the houses were finished. 

But you don’t know of your own knowledge, 

1f you only visited the houses once in four months 
you don’t know of your own knowledge there 

were not some of those signs around the houses from 

time to time? 

A. I told you I didn’t authorize any, I never 
seen any, and I don’t beheve there ever was any. 
Mr. Beckwith can answer that. question. 

Q. Do you know of your own knowledge, Mr. 
Homann, how [55] you reported the income tax 
from the sales in 1945? 

A. I paid one hundred per cent 

Mr. Foster: The income tax returns are In evi1- 
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dence. 

A. J can answer your question another way. My 
understanding is that on a long-time gain you have 
to hold your property six months or longer before 
you can take that and these first houses were on 
the margin where there might be some question 
where it might be over six months. That is why 
there is no capital gain in 1945, 

Q. I show you your individual tax return and 
ask you who made that out? 

A. Frank Kinsey. 

@. Did Mr. Kinsey make out all your income 
tax returns? A. He did at that time, yes. 
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Q. Did you have a discussion with Mr. Kinsey 
as to how to incorporate these houses in any of the 
years? A. Well 

Q. How they were to be handled on the income 
tax return? 


A. You mean on the second year sales? 

Q. On all the sales. 

A. JI never gave any account how to do anything 
except what the books showed and the facts were. 

Q. Did you have any discussion with Mr. Kinsey 
concerning these income tax returns? [56] 

A. I don’t know what you mean. 

Q. Did he call you down when you signed the 
returns and talk to you about them? 

A. He showed me the income tax returns. 

Q. Did you have considerable confidence in him ? 

A. I had considerable confidence in the court at 
that time. 

Q. Did you think he would incorporate every- 
thing you should pay? 

A. That is mnght. I always insisted if there was 
any question that [ would rather pay more than not 
enough. I always said ‘‘Whatever you do, don’t 
make it short.”’ 

Q. tI have here the 1946 income tax return of 
your wife, Mrs. Homann. As I understand, these 
returns were all made by Mi. Kinsey and you have 
testified you had a lot of confidence in him and 
never questioned him. I am going to ask you if Betty 
Griggs was claimed as a dependent on your 1946 
income tax return ? A. Yes. 


78 Commnussioner of Internal Revenue 


(Testimony of A. G. Homann.) 


Q. And that she was adopted—— 

A. I don’t know how that got there. 

Q. That is Exhibits 2b and 3c. Was she adopted ? 
A. No. 

@. Js Homann her name? A. No. [57] 


Mr. Butler: I have no further questions. 

A. I would have hked to answer him. 

Mr. Butler: I would lke to keep the record 
straight. 

A. I have taken nine kids and put them through 
high school and gave them an education and put 
them out in the world and got them jobs, and the 
way that came about is Mr. Kinsey said ‘‘You 
should be entitled to her as a dependent.’’ I have 
had nine kids and still have them and have some 
coming. I do that instead of going to church. 

My. Butler: I didn’t have any other purpose 
except to brine out that the man who handled your 
income tax reports was rather shady in the way he 
handled the thing. Believe me, M1. Homann, that 
was ny only purpose. If the government had for 
one moment thought you had taken that claimed 
dependent without disclosing the facts they would 
have claimed fraud but they don’t think that. 

The Witness: Mx. Kinsey would still be with me 
if J had not found out he made too many notations 
and didn’t do as he was paid to do. He kept the 
records in Tacoma and I never got to see them. 


Redirect Examination 
By Mr. Foster: 
@. When did you release Mr. Kinsey? 
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A. When I went to Tacoma to get the books he 
was [58] supposed to make on Sunnyside and found 
he had not done so, that he had promised month 
after month, and at that time I employed Mr. 
Stickney as my accountant. 


Q. Where was your office in 1945, 1946 and 1947? 

A. 112 North Franklin. 

Q. Olympia? A. Yes. 

Q. Is it there now? A. No. 

Q. Where is it now? 

A. Lacey, Washington. 

Q. When did you move it? 

A. About 1949, I believe, sir. 

Q. Have you looked for additional records in 
this case? A. Yes, 

@. Have you been able to find them? 

eNO liz 


Q. Did you give Mr. Kinsey any records that 
you do not now have? 

A. I gave Mr. Kinsey many records that he at 
that time had on this particular project. 

@. Were you able to get them back? 

A. Not all of them. 

@. Are you able to describe those that are miss- 
ing? 

A. The individual cards that gave a complete 
description [59] of each and every one of these 
houses. It was prepared by Mr. Miller. 

Q. When did you last see Mr. Miller, Mr. Horace 
L. Miller? 

A. It seems to me about a year ago. 
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Q. And wnder what circumstances? 

A. We went there to see him to see if he had 
duplicates of the cards he had given me that were 
given to Mr. Kinsey. 

Q. Who went with you on that occasion? 

A. Mr. Harry Ellsworth Foster and My. Stick- 
ney. 

@. What was Mr. Miller’s physical condition ? 

A. He had had a stroke of paralysis. He could 
not walk and was harely able to talk. 

@. Was he able to testify orally or by deposi- 
tion ? A. J would say not, sir. 

Q. Was he able to carry on a coherent conve1- 
sation ? Ae No. sig 

Q. Has his condition changed any recently? 

A. I have not seen him since but hear he is 
Worse. 

@. When vou started this project how much land 
did you buy? 

A. We made eighty-five lots out of it. I imagine 
we bought one hundred lots, at least. The F.H.A. 
requirements were that they be not less than sixty 
feet wide. 

Q. Whois Ed Funk? [60] 

A. He was city attorney of Sunnyside and head 
of this committee who were getting the houses for 
Sunnyside. I employed him at that time as my 
attorney to take care of the correspondence with 
the Hanford Engineering Works and any other 
correspondence I wanted taken care of. 

@. Do you know where he is now? 
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Q. When did he cease to be in your employ? 
A. About the time the houses were finished. 
Q. After that was there some litigation between 


you? me yes. 
Q. Do you know where he is now? 
A. Nojsix: 


Mr. Butler: I object to this line of questioning. 

Mr. Foster: I want to show that this witness is 
not available. 

The Court: It is repetitious. He already testi- 
fied to it. 

Mr. Foster: Very well, I will withdraw it. 

Q. The earnest money that was received in 1944, 
Mr. Homann, that Mr. Butler characterized as a 
‘‘down payment,’’ was that returned or did you 
keep it? 

A. To the best of my knowledge it was returned. 

Mr. Butler: JI move to strike. If he doesn’t re- 
member I don’t think it should be in the record. 
He [61] would have to show he would have that 
knowledge and I don’t believe he has and J will 
move to strike. 

The Court: It will be stricken. 

Q. Have you ever, since these houses were built, 
or before that, built any houses for sale on your 
own account? mn Nopsin 

@. In the year 1946 what was your purpose in 
renting these houses ? 

A. The contracting business is a very uncertain 
business and I have a large family that I work hard 
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to support and IT am always looking for some place 
to get an income with which to support that family 
in case of my death, and that is the reason why I 
wanted to keep the houses, for that purpose. 

Mr. Foster: That is all. 

Mr. Butler: I have no further questions. 

The Court: J have one or two questions. 

Q. I understood you to say you had instructed 
Mr. Beckwith not to put any ‘‘For Sale” signs on 
the property ? AS Phat iserieht. 

(. I also understood you to say that probably 
this man, Miller, or his organization, took a down 
payment, or earnest money payment, on one house 
the year before? 

A. Well, honestly, between you and I, I cannot 
tell you much about it but I do know that someone 
tried to buy and we [62] were not to rent to anyone 
except Hanford employees and I know it didn’t go 
through. 

Q. I understood you to say a real estate agent 
might come in voluntarily in a situation hke that 
even without being instructed ? 

A. That is right. 

Q. Have you any way of knowing whether or 
not Mr. Miller put any ‘‘For Sale’’ signs on that 
property when you were not there? 

A. I have never seen any sign on the property 
when I went there. 

Q. I understood you to say there was a period 
of as much as four months when you were not there? 

A. I think between the time the houses were 
completed and the final deal made there might have 


vs. A.G. Homann and Anna Homann 83 


(Testimony of A. G. Homann.) 
been as much as three or four months when I may 
not have seen it. 

The Court: J have nothing further. 

Mr. Butler: I would like to ask a further ques- 
tion, if I may. 

Q. Mr. Homann, it is true, is it not, that after 
these houses were completed vou didn’t have any 
trouble renting them? They were all rented? 

A. At the start there was, but there was a lot 
of shortage of houses in the Yakima Valley and 
that is the reason we put the advertising program 
on. [63] 

Q. But that was the first two months when you 
found that the Hanford people were not available? 

A. When we found it would be hopeless if we 
didn’t do something. 

Q. When you found the Hanford people would 
not be available you contacted the radio? 

A. That is right. 

Q. After that you had no trouble renting the 


houses ? A. I had them all full. 
Q. There would be no reason for having ‘For 
Sale’’ signs on them? A. I guess not. 


Nr builere That is all. 


Redirect Examination 
By Mr. Foster: 


Q. Did you ever see a rented house with a ‘‘ For 
Sale” sign on it? A. I don’t—— 
Mr. Foster: I will withdraw that question. 
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1953.) 


October 21, 1958—2:00 P.M. 


HARRY G. BECKWITH 


was called as a witness by and on behalf of the 
petitioners, and, having been first duly sworn, was 
examined and testified [64] as follows: 

The Clerk: State your name, please. 

The Witness: Harry G. Beekwith. 


Direct Examination 
By Mr. Foster: 


Q. Mr. Beckwith, where do you live? 

A. Sunnyside, Washington. 

Q. Are you employed by the petitioner, Mr. A. 
Homann ? A. No, sir. 

Q. Were you employed at one time by him? 

A. I was employed in 1941 until about 1949—I 
euess eight or nine years. 

@. Since then have you been employed by him? 

A. No. 

Q. In what capacity were you employed by Mr. 
Homann? 

A. Well, as assistant in helping—assistant im 
McChord Field, and in Sunnyside it was in charge 
of these houses. He was a long way away and I 
had charge of these houses and also I was looking 
after new business there, to acquire new business. 

Q. When were the houses completed ? 

A. 1945. 
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Q. Can you tell us approximately when ? 

A. No, it would be toward the end of the year. 

Q. When was the change made with respect to 
the Hanford [65] occupying these houses? 

A. It was late in 1944 or early in 19-45. 

Q. How was that change communieated to you? 

A. Colonal Mathias came down in uniform and 
said, ‘‘Well, boys, the project is yours. We don’t 
need it anymore.”’ 

@. What else was said? 

A. ‘The people we expected to come here we 
are moving to Oake Ridge, ‘Tennessee.”’ 

@. Were they moved? 

A. The next Sunday night. A car came along 
and moved them out. They were living in the fed- 
eral project up in Sunnyside. 

Q. How did the radio program on the radio 
start ? A. Well—— 
When did it start? 
Along about June or July, 1945. 
Who had charge of that advertising ? 
T did. 
Will you describe it to the court? 
It simply described the houses and the avail- 
ability of the houses for rent in that district. With 
the Hanford project out of the way we didn’t know 
where we were going to get anyone to rent because 
in moving the Hanford people out of the community 
perhaps the whole thing was going to be moved. The 
army does that many times. [66] 

@. What radio was that? 
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A. KUT, Yakima. 

Q. Did they have a name for the announcement 
of the program you carried on that radio? 

A. Did thev have a name? 

@. Yes. A. J don’t understand. 

@. What was the name of it? Did you have a 
program ? 

A. It was just a spot announcement. 

Q. During what months did the spot announce- 
ment appear on the radio station ? 

A. I would say June, July, and possibly August, 
1945. 

@. What was the response to it? 

A. It was very good. It saved our lives, in fact. 

@. Was that ever renewed? A. PING: 

@. Did you ever have any radio campaign to sell 
those houses, or any advertising campaign for that 


purpose ? iN, INO: 
Q. Did vou ever display any ‘‘For Sale’’ signs 
on the houses? ie NO: 


Q. Do you know whether or not Mr. Miller car- 
ried any newspaper advertisements on them? 

A. I don’t recollect. any newspaper advertising 
being [67] carried there. T didn’t need to because 
the G.I.’s were coming along about that time and 
beginning to inquire about their ability to get in 
the houses. 

My. Butler: J move to strike because it is not 
responsive and also because he says he thinks. He 
didn’t seem to have any first-hand knowledge. It 
may be he didn’t see any but the inference is Mr. 
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Miller didn’t conduct any campaign, but I don’t 
think the witness can say for sure. 

The Court: I will deny the motion. 

Q. When did you last see Mr. Miller? 

A. About two weeks ago. 

Q. What is his present condition? 

A. Very poor. 

@. Is he able to testify? 

A. No, his memory is bad and it is with great 
difficulty that he moves about at all. 

Q. How were the houses, the sales of the sixteen 
houses in 1945 made? Was that in response to any- 
thing in particular ? 

A. No, it was just a gradual dropping in of 
people who wanted to get houses. 

Q. Volunteers? A. Volunteers. 

@. Did you occupy one house, one of these 
eighty-five [68] houses? 

A. Yes, I occupied 901 - 10th Street—it was 801 
10th. 

Q. Was that house sold? 

A. That house was sold. 

@. When? A. In 1947, 

®. At the end of the calendar year of 1946 how 
many houses remained unsold? 

A. The one I lived in. 

Mr. Butler: Objection. That is not reflected in 
the stipulated facts. The stipulation was that 801 
remained and that 901 was sold. 

Mr. Foster: Mr. Butler, we went over that very 
earefully. 


88 Commissioner of Internal Revenue 


(Testimony of Harry G. Beckwith.) 

Mr. Butler: There is nothing in the record so 
far to show that is a resale. That is up to you. Our 
record shows the house was sold in 1947. 

Mi. Foster: May T have the stipulation? On the 
second page. ‘‘In 1945 petitioner sold 16 houses. In 
1946 petitioners claim to have sold 68 houses and 
in arriving at gain on the sale of the houses in 1946, 
petitioner has claimed the cost of the 68 houses. 
Petitioner now admits that one house remained un- 
sold at the end of 1946. This house was located at 
801 -10th Street and was occupied by My. H. G. 
Beckwith. [69] 

‘The respondent herein contends that two houses 
were sold in 1947 and that their cost must not be 
used in computing the gain on the sale of houses 
in 1946. The Government’s contention is partially 
predicated upon the following statement taken from 
a statement sent to petitioner by Horace L. Miller 
which was found in petitioner's records of a sale 
im 1947." 

The Government contends that. 

The Covwrt: I don’t think JI quite understand 
your position, Mr. Butler. 

Mr. Butler: It was my understanding and I will 
apologize if it was true that there was no doubt 
that two houses were sold in 1947, that is 801, the 
house occupied by Mr. Beckwith, and the sale of 
901, taken from Mr. Miller’s records. It is my posi- 
tion that petitioner conceded that two were sold 
ie OA, 

The Court: He didn’t concede that in this stipu- 
lation. 
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Mr. butler: No, T can see that now and I apolo- 
gize. 

Mr. Foster: In order there may be no misunder- 
standing may | have the Court’s permission to ask 
that question ? 

theGoumn: You may. 

Q. At the end of the calendar year of 1946 how 
many houses of the eighty-five remained unsold? 

A. One. [70] 


@. Were there any written leases? A. No. 
Q. On any of these houses? AG ING: 


@. Now, in the calendar year of 1946 what effort 
was made to sell the sixty-eight houses? 

A. There was no particular effort made to sell 
them. The people came around and wanted them. 
They came in of their own account. 

@. What compensation did you receive for your 
services from Mr. Homann ? 

A. I yveceived a weekly wage. 

Q. Did you receive a commission on the sale of 
the houses? A. No. 

Q. Did you have any other functions, any other 


jobs over there for Mr. Homann besides the servic- 


ine of these houses? 

A. Just to look for any new business that might 
be in the offing. 

Q. Did you find any? A. Yes. 

Q. How many jobs did you find? 

A. We bid on two schools over there and got one. 

Q. Was that a large or a small contract? [71] 

A. That was about four hundred thousand dol- 
lars. 
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Q. And you were employed there during that 
entire school construction period ? 

A. I was employed there during the school con- 
struction, yes. 

Q. In what capacity ? 

A. Well, you might say mostly public relations. 

Q. Are you familiar with the furnace situation 
in those houses ? A. Very. 

@. Will you describe the original furnaces? 

A. The original furnaces—first of all we had to 
get permission from the Hanford authorities to buy 
furnaces and those were purchased through the 
University Sheet Metal Company, some concern 
back in the east—in Pennsylvania, if I remember 
rightly, and they were converted furnaces. They 
had been used as oi] furnaces and had to be con- 
verted into wood or coal burning because of the fact 
the government was not allowing you to have oil 
at that time. The furnaces, when they came, were 
installed in the buildings and about the first trouble 
we had was two fires and the fire department noti- 
fied us that we better get rid of those or have all 
the houses burned down. Then of those that re- 
mained—it was rather cold weather at the time— 
the people didn’t want them out or didn’t want 
them to stay in because they were [72] smoking and 
endangering the buildings. 

Q. What was done with reference to leaving the 
furnaces in or taking them out? 

A. We had to take them out. 

Q. How many were removed? 
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A. All of them. 

Q. What was done with them? 

A. They were thrown in the hack yard and used 
as mecinerators mostly by the people around there. 
Everyone thought it was a great joke. 

Q. Did vou finally make some disposition of 
them? 

A. We gave some of them away to people who 
wanted them for incinerators. The motors and fans 
were good but the rest were no good whatever. 

@. Was there some salvage? 

A. A little salvage, not much. 

Q. With reference to ranges and _ refrigera- 


tors 

A. The ranges and refrigerators—a number of 
people came in and had their own refrigerators and 
ranges and we had permission, or authority, rather, 
from the F’.H.A. at that period to charge an extra 
price of rental on the ranges and refrigerators. 
They had their own so they wanted them taken out 
and did not want to pay that extra rental. We took 
them out and sold them as salvage, as second-hand 
ranges and refrigerators. [73] 

@. Was Mr. Homann ever engaged m the busi- 
ness of selling or buying refrigerators and ranges? 

A. Not as long as I have been with him. 

Q. What has been his business ? 

A. <A general contractor, mostly working on big 
buildings. I joined him at McChord Field where 
we were building for the Government. We built the 
general run of buildings, various kinds of buildings, 
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from fire halls and churches and houses for Negro 
troops, etc., that were used in the fort at that time. 

Q. During the time you were employed by Mr. 
Homann did he ever build any houses on his own 
account for others? A. No. 

Q. Was he ever engaged in the real estate busi- 
ness ? 

Mr. Butler: Objection. I don’t think whether he 
was engaged in the real estate business or not is 
for this witness to say, and it is purely repetitious. 
It is his opinion what business Mr. Homann was in 
and that is the ultimate question for the Court. I 
don’t think it is pertinent and object on that ground. 

The Court: That is a fact. Whether or not these 
sales took place in the course of business is one of 
the questions I have to decide. 

Mr. Foster: Yes. 

The Court: And that depends on a number of 
things. [74] 

Mr. Foster: Yes. Here is a man employed by 
Mr. Homann and in charge of that operation all 
during that time and he had been employed by Mz. 
Homann from 1941 until 1949. 

The Court: Suppose he is of the opinion that 
My. Homann was not in the real estate business and 
I, on the basis of the record here, am of the opinion 
that he was? 

Mr. Foster: That goes to the weight of his testi- 
mony. 

The Court: I am sustaining the objection. 

Mr. Foster: I offer to prove by this witness now 
on the stand that he was employed by Mr. Homann 
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from 1941 to 1949 and that he was familiar with his 
business during all that time and that he never was 
engaged in the real estate business: 

Mr. Butler: I renew my objection. 

The Court: Your objection has already been 
sustained. 

Q. At any time was any change made in any of 
these houses to facilitate the sale of the houses? 

A. Not beyond the changing of the furnaces and 
that change was not in particular to facilitate the 
sale. It had to be changed anyway. 

Mr. Foster: J have nothing further. 


Cross-Examination 
By Mr. Butler: [75] 


Q. How long did you say you had been with Mr. 
Homann, since 742? A. Since 1941. 

@. What has been your general job with him? 

A. Ihave been a kind of assistant to him, a close 
assistant, in all his work. 

Q. In the McChord Field job that you men- 
tioned, for instance, were you just a kind of general 
assistant in that you took care of certain details? 

A. No, at McChord Field we started in pretty 
well from serateh and I did just about everything. 

Q. I mean generally. You would take care of 
eertain details that he as a general contractor in 
his work could not handle? 1 \ me ORS, 

Q. You testified that some Army colonel came 
in to you and told you that it was all over, that they 
were moving the Hanford employees? Do you re- 
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member the colonel’s name? A. Mathias. 

@. What inquiries did you make of the colonel? 
Did you ask, for example, when they were leaving 
and why they were leaving? 

A. He said they were leaving immediately and 
they left that Sunday meght. 

Q. So vou didn’t talk to him much about it? [76] 

A. There was no talking about it. He just said 
“Tt is in your lap.’’? I said ‘‘What are we going 
to do? We came here with the idea we were going 
to rent only to the Hanford people.’’ He said, 
“Well, vou can rent to anyone you want to now.”’ 

Q. You testified that you were in charge of the 
advertising program. Did you write the advertise- 
ments ? iN NCGS. 

Q. In these advertisements, which I understand 
were spot announcements over the radio, did you 


? 


sav anywhere that you would not sell? A. No. 
@. You say the radio program took place over 
two months? A. Yes. 
Q. It was not renewed ? Ae No: 


Q. Is it not a fact that at that time it was not 
necessary to renew them? 

A. We didn’t need them. They were coming to us. 

Q. That would go to the whole general picture, 
things were so good there didn’t have to be any 
further program ? 

A. At that time the G.I.’s were coming to see if 
they could not have those houses. One would pass 
it on to another and brmg thei friends in, 

Q. Do you know, of your own knowledge, on 
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these sales [77] the person who took over the 
finances of the house, took over the so-called mort- 
gage? A. They all took it over. 

Q. They all took it over? 

A. Eventually, ves. It took some time to get 
some of them passed. 

Q. You were in court this morning and again 
this afternoon and heard us talking about selling 
campaigns where certain signs were placed on the 
property by you or by somebody else, and advertiae- 
ments. Is it not a fact none of that would be neces- 
sary to sell the houses or rent them after these 
announcements ? 

A. No signs were put up there. 

Q. Would it be necessary to put signs up? 

A. I would not think so. 

@. Did you have any specific instructions from 
My. Homann in regard to how to conduct sales in 
regard to these sales? A. With each sale? 

Q. With sales in general? 

A. When I informed Mr. Homann of the Han- 
ford result and that they were going to move their 
men Mr. Homann was real sick about it and didn’t 
know what to do and it was a question then where 
we would go to get anyone to rent these houses. 
People around there live there or have houses [78] 
of their own and we figured we were really in a 
bad spot. 

Q. Is it not a fact you were worried about either 
renting or selling? I don’t mean to confuse you. I 
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apologize. You were worried you say about renting 
but didn’t you have any discussion about selling? 

A. Not at the time because these houses were 
all under mortgage made by Mr. Homann and he had 
to make the payments on the mortgage. Unless we 
got someone in there in a hurry to start making 
payments he was done for. 

@. Could not the same thing be done by selling 
the houses and have the buyers pay? 

A. It could be but at that particular time—— 

@. Did you have any specific discussions on this 
point ? A. Yes. 

@. Do you recall any of those discussions? 

A. We talked about it continually. It was on 
his mind. 

@. But he didn’t instruct you not to sell? 

A. We didn’t think it favorable at that time. 
The people renting figured the houses were too high 
and also the rent too high. 

Q. So, if you could have sold them you would 
have? 

A. J don’t know what we would have done at 
that time. 

Q. You testified that in 1945 the houses were 
sold, [79] most of them were volunteers. What did 
you mean by that? 

A. JI mean you didn’t have to, or, we didn’t have 
to, go out-and find those people. They came to the 
office and to us. 

@. You did have a rental office? 

A. The house J was in there. That was head- 


I 
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quarters for any trouble that came wp in plumbing, 
or anything like that. Everyone came there. 
Q. Did you and your wife live in that house? 
A. No, I lived there by myself. 
Mee biter: I am sorry. 
Q. When did you work on this school? Do you 
remember that specifically? I didn’t get the date. 
A. I was working on the school in 1946, I think 
it was, that particular school there. 


Q. Was that in Sunnyside? 

A. In Sunnyside, yes, the Washington School. 
Q. Did you live in the project at that time? 
Aves Y es: 

Q. You were not gone all day on that job? 
A. No, no. 

Q. 


You conducted the business of that job in 
your office, or how? 

A. Well, I would go around and visit the super- 
intendent of schools and the different people around 
there that I [80] thought might be influential in 
helping it along. 

@. I misunderstood. It was my understanding 
vou were actually building the house, but you were 
competing ? 

A. Yes, you have to bid. They had trouble with 
the bond issue and required some assistance in get- 
ting a new one, etc., and also in getting people to 
come out for the election. It was very difficult to 
get them out for the school election. 

Q. You handled that right from the project? 

A. Right from the property, yes. 
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Q. You testified about these furnaces. In your 
opinion would not that enhance the marketability 
of the house to put new furnaces in? 

A. If you didn’t put a new one in you would 
not have any market. 

Q. So, your answer is the new furnaces would 
increase the marketability, so to say? 

A. Oh, yes. 

Q. You testified on direct examination that no 
other improvements were made except little minor 
repairs and I want to ask you this: were any neces- 
sary to improve the marketability of the houses? 

A. Not to improve the marketability. Those were 
new houses and a new house has to be serviced for 
a little while. Something goes wrong with the plumb- 
ing or ventilation, [81] and things like that. 

Q. Were any of these houses sold without being 
rented at all? 

A. No, I think every house had already been 
rented, had a renter in them. 

@. You say you think. Do you know? 

A. I know. 

Q. What do you base that knowledge on? 

A. Because I was right in the project. Those 
houses were all together and I was right in there all 
the time. 

Q. Did you keep any records on that? 

A. If I kept them at that time I would not know 
where they are now. They were mostly memo- 
randums. 

Q. There were eighty-five houses in this project 
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and you don’t remember if you kept any records 
but apparently you remember that all the houses 
were rented ? A Ves: 

Q. You are absolutely certain that of eighty-five 
houses you ean remember that none of them were 
vacant ? A. Yes. 

Q. And I ask again what do you base that on? 

A. My own knowledge. 

Q. Well, it just seems kind of strange you would 
not remember if vou kept any records. 

A. I probably had a record of the rental of [82] 
the houses but I could not tell you now exactly what 
it was. 

@. With regard to the sales in 1946 you testified 
that no particular effort was made to sell the 
houses ? 

A. No campaign or anything of that kind. 

Q. IJ will ask you again is it not true that none 
was necessary ? A. That is right. 

Q. ILhave no further questions. 

Mr. Foster: The petitioners rest. 

The Court: I would like to ask one or two ques- 
tions. I think perhaps, unless the details are con- 
tained in these exhibits, which of course I have not 
had an opportunity to analyze—that is Exhibits 3, 
4 and 5—J would say that there was nothing in 
here to indicate what was the manner in which these 
houses were sold when they were sold. That is, were 
they all sold to one purchaser, or sold to individuals ? 

Mr. Foster: I would be pleased to develop that. 

The Court: I really think you have a burden 
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here. As I recall the cases a man can go into the 
business of selling a development even if he is in 
another business before. 

Mr. Foster: May I take the witness? 

The Court: Iam asking you so you can do that. 

Mr. Butler: Those records do indicate the date 
of [83] the sales and that they were to individuals. 

The Court: I know they are in evidence but is 
it accepted that they are correct? They were not put 
on with any witness on the stand and it seems to me 
there is at least a possibility as far as petitioner’s 
burden is concerned, as it is now, that it has not 
been discharged. At least, I don’t want the record 
left that way if I can help it. 

Redirect Examination 
By Mr. Foster: 

Q. How were these houses sold, all at once or to 
individuals as they appeared ? 

A. To individuals as they appeared. 

Q. Was it possible to sell all the houses at one 
time to a single purchaser? 

A. No, there was no one available. No one came 
forward and it never entered our minds that anyone 
would buy the whole thing. 

The Court: As I understand the stipulation these 
houses, sixty-eight houses, were sold in a period of 
a few months, October to December, each one to a 
different purchaser. I understood that it was testi- 
fied there were no ‘‘For Sale’”’ signs on the prop- 
erty but it seems to me there is still a question of 
how it happens that purchasers could be found for 
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that many houses in that short a time unless some 
effort were made to produce them. Perhaps the an- 
swer is— [84] I am asking now because I think it 
is important to find the facts. It is possible they 
were continually asked for sales but turned them 
down until this situation arose but T think it has not 
been covered. 

Q. (By Mr. Foster): Did vou have any dif- 
ficulty with some of the tenants in some of the prop- 
erty ? 

A. Some difficulty in getting rid of them, ves. 

Q. Tell the Court what that difficulty was. 

A. We were under this rental control at that 
time and after we told them these houses were going 
to be for sale they told us where we stood on it. 

@. And what do you mean by that? 

A. They told us they would go up and see the 
rental agency in Yakima and that we didn’t have the 
power to get them out. 

Q. Did you have some tenants there that from 
your standpoint were not desirable? 

A. Yes, we had several. You see one reason why 
thoses houses were sold at that time was in influx of 
the population around there. That little town just 
about doubled in population. People were coming in 
to go to work on the numerous things that were 
springing up around there. Among them were Okies 
and Arkies and people of that kind who had never 
lived in a house of that kind before. When they 
got [85] in they immediately began to wreck the 
houses, was the sum and substance of it. They didn’t 
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know how to behave in a house. Some of them had 
never even had a bathroom in a house before. 

Q. How many tenants of that category did you 
have? 

A. T don’t remember—possibly a dozen. 

M1. Butler: I move to strike. He doesn’t re- 
member. 

The Court: Deny the motion. 

Q. During what period of time in 1946 did these 
sales oceur? Did they oceur all at once or through- 
out the year? 

A. Qh, it was spread out throughout the year. 

The Court: That is what I am puzzling about. I 
thought the first. these sixty-eight, were all sold 
between October and December. 

Mr. Foster: No, the sales were spread through- 
out the year. 

Q@. (By Mr. Foster): Do you know—do you 
have anv knowledge when those sixty-eight houses 
were sold in the calendar year of 1946? 

A. They were sold at different times. There were 
at least twenty of them sold to G.Ls, and it takes 
some time to perfect a sale. There might be twenty 
come through all at one time but the sale was on 
the wav of being perfected during that time and 
others who were assuming the mortgages [86] on 
the property would have to go through the proe- 
essing and know whether they were capable of 
earrying that mortgage through. 

Mr. Foster: ‘That is all. 

Mr. Butler: I think I have no further questions. 
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Mr. Foster: Petitioners rest. 

The Court: I am not going to pursue this any 
further, and I hope it is reasonably evident now in 
the record, but I am still puzzled as to the facts 
because as I recall it there was a time when Mr. 
Homann decided he wanted to sell the houses and the 
question of whether there was any alteration in the 
manner of operation at that time is the thing I was 
interested in and if so was it consistent. 

Mr. Foster: I am quite sure there was no al- 
teration. [ will ask the question. 

Q. In the months from October to December, 
1946, was there any difference in your plan of dis- 
posing of these houses? 

A. No. What do you mean by ‘‘alteration’’? 

Q. Did you inaugurate a speed-up campaign on 
those houses from October to December? 

A. No. 

Q. In that period of time your operation with 
respect to the disposition of those units was the same 
as in the balance of the year? [87] 

A. That is right. 

Mr. Foster: That is all. 

Mr. Butler: I have no questions. 

Mr. Foster: Petitioners rest. 

The Court: As I understand, the testimony now 
is there was no change in the operation and that is 
the way the record is. 

My. Butler: I might just say this, the rental 
records show that one of the houses was sold ap- 
parently before any were rented. That was in 1944. 
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that was not an actual sale but there were sales in 
1945 and further sales in 1946, and at least one we 
know of in 1947. 

The Court: Well, the question is to find what 
these properties were held for primarily and as I 
sav I hope the facts are in the record from which 
that can be determined. 

Mr. Foster: I would like to recall Mr. Homann. 

The Court: I take it there is no objection? 

Mr. Butler: No objection. 


A. G. HOMANN 
Redirect Examination 
By Mr. Foster: 


Q. You have heard the discussion here that the 
sale of these 1946 houses were between Ooctober and 
December ? A. Yes. [88] 

@. Do you have an explanation for that? 

A. I heard the questions the Judge asked Mr. 
Beckwith and I would like to answer that. In mak- 
ing these sales and making loans the lending 
agencies, whether G.I. or private, would not proc- 
ess one loan at a time. We would have accumulated 
a group and they would make the process of the 
group together and that is why it shows in a lump 
in the income tax return. Actually, the sales were 
made throughout the year but not processed as far 
as loans, ete. 

Q. And the processing of those applications oc- 
curred between October and December? 

A. That is when they went through, yes. That is 
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when they were completed and brought in, because 
I had to sign all the papers and I remember they 
would hold up the processing—the sales were held 
up for quite a long period of time. 

@. After the sale was made what method was 
used in financing those sales? 

A. Between the amount of the new loan and the 
sales price the buyer paid in cash. 

Q. You took individual mortgages? You gave an 
individual mortgage—the purchaser gave an in- 
dividual mortgage on the unit on which he pur- 
chased ? A. He refinanced it. 

Q. The proceeds of that mortgage was used to 
retire the original mortgage loan? [89] 

A. Yes. 

@. You were not a mortgagee? 

A. My wife and I. 

@. You were not a mortgagor under the final 
purchaser’s mortgage? A. No, sir. 

The Court: First of all, Mr. Foster, would you 
not. indulge me by taking another look at this tax 
return and see if you can agree there were sixty- 
eight houses sold between October and December, 
there in 1946? 

Mr. Foster: Yes. 

The Court: Beeause the question you asked a 
moment ago still said ’46. 

Mr. Foster: J mis-spoke myself. 

The Court: I realize this is going back to testi- 
mony of this morning. As I understand he testified 
there was a time he changed his frame of mind with 
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respect to this property. You then wanted to sell 
it because you needed the cash for this other con- 
struction? Is that correct? 

A. That is correet. 

@. Can you tell me approximately when that took 
place? 

A. It was in the early part of 1946 and when the 
bank refused to make me any loans and stated that 
I would have to start paying back what I had 
borrowed at the rate [90] of $5,000 per month and 
it forced me to raise money and the only way I 
could raise any was from the sale of these houses. 
As I stated before, my money was tied up in the 
foreclosure deal. 

Q. That is what I understood before. I want to 
follow through. Were you satisfied that the process 
of seling these houses was progressing sufficiently 
satisfactorily so you didn’t have to take any means 
of increased sales once you made up your mind you 
were going to sell? 

A. The houses were selling faster than we could 
get the renters out. What held the sales up was the 
fact the renters were in and had a right to stay. I 
had to wait so long to get them out. It was hard to 
get renters out. [| had my own home practically 
wrecked by venters I had in and still could not get 
them out. 

@. I understand the delay in getting renters out 
but what I am asking about is the process of finding 
prospective purchasers for this property. 

A. The G.I.s were coming back from the war and 
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twenty some of them had their applications in, I be- 
heve, at practically the same time. The Rosa project 
had started developing and people wanted to come 
in and get homes. 

Mr. Foster: That is a new irrigation ditch going 
through Wenatchee and Sunnyside which put 
barren Jand in cultivation and a lot of new busi- 
nesses came in [91] which followed with it and a lot 
of people came to work on this project. 

Ay Thais: richt. 


* * * 


Filed November 13, 1955, T.C.U.S. [92] 


The Tax Court of the United States 
Docket Nos. 37318 and 37319 


Ee Oo OMAN N, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
\ | Respondent. 
ANNA HOMANN, 
Petitioner, 


vo: 


_ COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


CERTIFICATE 
I, Vietor S. Mersch, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
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going documents, 1 to 21, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office as called for by the ‘‘Designations 
of Contents of Record on Review,” excepting Peti- 
tioners’ exhibits 1 thru 5, which are separately ce1- 
tified and forwarded herewith, as the original and 
complete record in the proceedings before the Tax 
Court of the United States entitled: ‘A. G. Homann, 
Petitioner, v. Commissioner of Internal Revenue, 
Respondent, Docket No. 37318” and ‘‘Anna 
Homann, Petitioner, v. Commissioner of Internal 
Revenue, Respondent, Docket No. 37319”? and in 
which the Petitioners in the Tax Court proceedings 
have initiated appeals above numbered and entitled, 
together with a true copy of the docket entries in 
said Tax Court proceedings, as the same appear in 
the official docket book in my office. 


In testimony whereof, I hereunto set my hand and 
affix the seal of the Tax Court of the United States, 
at Washington, in the District of Columbia, this 
20th day of April, 1955. 


[Seal] /s/ VICTOR S. MERSCH, 
Clerk, The Tax Court of the 
United States. 
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[Endorsed]: No. 14737. United States Court of 
Appeals for the Ninth Circuit. A. G. Homann, Peti- 
tioner, vs. Commissioner of Internal Revenue, Re- 
spondent, and Anna Homann, Petitioner, vs. Com- 
missioner of Internal Revenue, Respondent. Tran- 
script of the Record. Petitions to Review Decisions 
of the Tax Court of the United States. 


Filed April 25, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Circuit 


Docket No. 14737 


ANNA HOMANN and A. G. HOMANN, 


Petitioners on Review, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent on Review. 


STIPULATION 


It is Hereby Stipulated that it 1s only necessary 
to print in the record herein the petition and an- 
swer 1n the case of A. G. Homann, Docket No. 37318, 
for the reason that the petition and answer in 
Docket No. 37319 is 1dentical except in name. 


/s/ HARRY ELLSWORTH FOSTER, 
Counsel for the Petitioners on 
Review. 


/s/ H. BRIAN HOLLAND, 
Counsel for the Respondent on Review, Assistant 
Attorney General. 


[Endorsed]: Filed May 11, 1955, U.S.C.A. 
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Docket No. 37318 


A. G. HOMANN, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


SUPPLEMENTAL DOCKET ENTRIES 
1955 
Apr. 21—Transeript of original record sur petition 


for review sent Clerk U.S. Court of Ap- 
peals, Ninth Civeuit. 


June 21—Petition for review by U. S. Court of 
Appeals, Ninth Cireuit, filed by G.C. 

July 6—Proof of service filed. 

July 14—Statement of points with proof of service 
by mail thereon, filed by G.C. 


July 14—Designation of contents of record with 
proof of service by mail thereon, filed 


by G.C. 
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Docket No. 37319 


ANNA HOMANN, 
: Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


SUPPLEMENTAL DOCKET ENTRIES 
1955 


Apr. 2i—Transcript of original record sur petition 
for review sent Clerk U.S. Court of Ap- 
peals, Ninth Cireuit. 


June 21—Petition for review by U. 8. Court of 
Appeals, Ninth Cireuit, filed by G.C. 

July 6—Proof of service filed. 

July 14—Statement of pomts with proof of service 


by mail thereon, filed by G.C. 


July 14—Designation of contents of record with 
proof of service by mail thereon, filed 
by G.C. 
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In the United States Court of Appeals 
for the Ninth Circuit 


TC. Docket No. 37318 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 
VS. 
A. G. HOMANN, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The Commissioner of Internal Revenue hereby 
petitions the Umited States Court of Appeals for 
the Ninth Cirenit to review the decision entered 
by The Tax Court of the United States on March 
1, 1955, ordering and deciding that there is a defi- 
ciency in income tax for the taxable year 1946 in 
the amount of $5,922.70. This petition for review is 


filed pursuant to the provisions of Sections 7482 


and 7483 of the Internal Revenue Code of 1954. 


The respondent on review, A. G. Homann, is an 
individual with principal office and residence at 
Lacey, Washington. He filed his individual income 


| tax return for the calendar year 1946 with the Col- 
— lector of Internal Revenue for the District of Wash- 
_ ington, located at Tacoma, Washington, and within 
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the judicial cireuit of The United States Court of 
Appeals for the Ninth Cirewit, wherein this review 
is sought. 

Nature of Controversy 


The issues decided against the Commissioner are 
(1) whether the basis for computation of gain on 
sale of rental housing held primarily for sale to 
eustomers should be reduced by an allowance for 
depreciation ; and (2) whether the proceeds received 
from the sale of furnaces, refrigerators and ranges 
as salvage, which apphances were originally in- 
stalled in houses held primarily for sale to cus- 
tomers in the ordinary course of taxpayer’s busi- 
ness, are taxable as ordinary income or capital gain. 


As to issue (1), the Commissioner reduced the 
basis of houses sold by depreciation. The Tax Court 
decided against the Commissioner and held that 
since from the inception taxpayer held the prop- 
erty primarily for sale it would not qualify for 
the “‘use in trade or business’? requirement of the 
depreciation deduction. Accordingly, no reduction 
in basis for depreciation in computation of gain on 
sale was held to be proper. 


With respect to issue (2), certain appliances 
originally installed in the houses were removed and 
sold for salvage. The Commissioner held that the 
proceeds received from the sale are taxable as ordi- 
nary income. The Tax Court held the resulting 
income was capital gain because taxpayer was not 
in the business of selling second-hand equipment, 
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and the items in question were not held for sale in 
the ordinary course of taxpayer’s business. 
/s/ H. BRIAN HOLLAND, 
Assistant Attorney General ; 
/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Petitioner on Review. 


Filed June 21, 1955, T.C.U.S. 


Docket No. 37318 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 
To Harry Ellsworth Foster, Esquire, 501 Security 
Building, Olympia, Washington. 

You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of June, 1955, 
file with the Clerk of The Tax Court of the United 
States, at Washington, D. C., a petition for review 
by the United States Court of Appeals for the 
Ninth Cireuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st dav of June, 1955, 


/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Petitioner on Review. 
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Personal service of the above and foregoing 
notice, together with a copy of the petition for 
review, 1s hereby acknowledged this 28th day of 
June, 1955. 
/s/ BARRY ELLSWORTH FOSTER, 
Counsel for Respondent on 
Review. 


Received June 29, 1955, D.D.I.R. 
Filed July 6, 1955, T.C.U.S. 


In the United States Court of Appeals 
for the Ninth Cireut 


T. C. Docket No. 37319 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


vs. 
ANNA HOMANN, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Cireuit to review the decision entered 
by The Tax Court of the United States on March 
1, 1955, ordering and deciding that there is a defi- 
clency in income tax for the taxable year 1946 
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in the amount of $6,202.94. This petition for review 
is filed pursuant to the provisions of Sections 7482 
and 7483 of the Internal Revenue Code of 1954. 


The respondent on review, Anna Homann, is an 
individual with principal office and residence at 
Lacey, Washington. She filed her individual income 
tax return for the calendar year 1946 with the Col- 
lector of Internal Revenue for the District of 
Washington, located at Tacoma, Washington, and 
within the judicial ciremit of the United States 
Court of Appeals for the Ninth Cireuit, wherein 
this review is sought. 


Nature of Controversy 


The issues decided against the Commissioner are 
(1) whether the basis for computation of gain on 
sale of rental housing held primarily for sale to 
customers should be reduced by an allowance for 
depreciation; and (2) whether the proceeds re- 
ceived from the sale of furnaces, refrigerators and 
ranges as salvage, which appliances were originally 
installed in houses held primarily for sale to cus- 
tomers in the ordinary course of taxpayer’s busi- 
ness, are taxable as ordinary meome or capital gain. 


As to issue (1), the Commissioner reduced the 
basis of houses sold by depreciation. The Tax 
Court decided against the Commissioner and held 
that since from the meeption taxpayer held the 
property primarily for sale it would not qualify 
for the ‘‘use in trade or business’’ requirement of 
the depreciation deduction. Accordingly, no reduc- 
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tion in basis for depreciation in computation of 
gain on sale was held to be proper. 

With respect to issue (2), certain appliances 
originally installed in the houses we1re removed and 
sold for salvage. The Commissioner held that the 
proceeds received from the sale are taxable as 
ordinary income. The Tax Court held the resulting 
Income was capital gain because taxpayer was not 
in the business of selling second-hand equipment, 
and the items in question were not held for sale 
in the ordinary course of taxpayer’s business. 

/s/ H. BRIAN HOLLAND, 
Assistant Attorney General; 
/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Petitioner on Review. 


Filed June 21, 1955, T.C.U.S. 


[Title of Court of Appeals and Cause. ] 
Docket No. 37319 


NOTICE OF FILING PETITION 
FOR REVIEW 
To Harry Ellsworth Foster, Esquire, 501 Security 
Building, Olympia, Washington. 

You are hereby notified that the Commissioner 
of Internal Revenue did, on the 2lst day of June, 
1955, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 


review by the United States Court of Appeals for 
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the Ninth Circuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of June, 1955. 


/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Petitioner on Review. 

Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
view, is hereby acknowledged this 28th day of June, 
1955. 

/s/ HARRY ELLSWORTH FOSTER, 
Counsel for Respondent on 
Review. 


Received June 29, 1955, D.D.LR. 
Filed July 6, 1955, T.C.U.S. 


[Title of Court of Appeals and Cause. ] 
T. C. Docket Nos. 37318, 37319 


STATEMENT OF POINTS 


Comes Now the petitioner on review herein and 
makes this concise statement of points on which he 
intends to rely on the review herein, to wit: 


The lax Court of the United States erred: 


1. In holding that since from the inception tax- 
payer held the property primarily for sale it would 
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oe 


not qualify for the ‘‘use in trade or business”’ re- 
quirement of the depreciation deduction, and that 
the Commissioner erred in reducing taxpayer’s basis 


(3 


on account of depreciation ‘‘allowable.”’ 


2. In holding that the proceeds received from 
the sale of furnaces, refrigerators and ranges as 
salvage, which appliances were originally installed 
in houses held primarily for sale to customers in 
the ordinary course of taxpayer’s business, are tax- 
able as capital gain. 


3. In failing to uphold the action of the Com- 
missioner that the proceeds received from the sale 
of furnaces, refrigerators and ranges as salvage, 
are taxable as ordinary income. 

4. In holding that there are deficiencies in in- 
come tax for the taxable year 1946 in the amount of 
$5,922.70 in the case of A. G. Homann and in the 
amount of $6,202.94 in the case of Anna Homann, 
rather than in the respective amounts of $10,149.95 
and $10,457.70 as determined by the Commissioner. 


5. In that its opinion and decisions are contrary 
to law and regulations. 


/s/ H. BRIAN HOLLAND, 
Assistant Attorney General; 


/3s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Petitioner on Review. 


Statement of Service attached. 


Filed July 14, 1955, T.C.U.S. 
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The Tax Court of the United States 
Washington 


T. C. Docket Nos. 37318, 37319 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 
VS. 

A. G. HOMANN, ANNA HOMANN, 


Respondents on Review. 


CERTIFICATE 


I, Victor S. Mersch, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going documents, numbered 22 to 29, inclusive, 
constitute and are all of the omginal papers on file 
in my office, as called for by the ‘‘Designation of 
Contents of Record on Review,’’? document 29 in 
this record, in the proceedings before The Tax 
Court of the United States entitled: ‘‘A. G. Homann, 
Petitioner, v. Commissioner of Internal Revenue, 
Respondent, Docket No. 37318,’’ and ‘‘Anna Ho- 
mann, Petitioner, v. Commissioner of Internal 
Revenue, Respondent, Docket No. 37319,’’ and in 
which [petitioner in the Tax Court heretofore initi- 
ated appeals in which the record was forwarded on 
or about April 21, 1955] the respondent in the Tax 
Court later initiated these appeals as above num- 
bered and entitled, together with a true copy of the 
docket entries in said Tax Court proceedings, sip- 
plementing those in the record on taxpayers’ 
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appeals, and which original papers constitute a 
supplemental record. 


In testimony whereof I hereunto subscribe my 
name and affix the seal of said Court at the City of 
Washington in the District of Columbia this 20th 
day of July, 1955. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk, The Tax Court of the 
United States. 


[Endorsed]: No. 14737. United States Court of 
Appeals for the Ninth Circuit. Commissioner of 
Internal Revenue, Petitioner, vs. A. G. Homann, 
Respondent, and Commissioner of Internal Reve- 
nue, Petitioner, vs. Anna Homann, Respondent. 
Transcript of the Record. Petitions to Review De- 
cisions of The Tax Court of the United States. 


Filed July 21, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


